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Keeping Standards up-to-date

Standards are living documents which reflect progress in science, technology and systems. To maintain their
currency, all Standards are periodically reviewed, and new editions are published. Between editions,
amendments may be issued. Standards may also be withdrawn. It is important that readers assure themselves
they are using a current Standard, which should include any amendments which may have been published
since the Standard was purchased.

Detailed information about Standards can be found by visiting the Standards Australia web site at
www.standards.com.au and looking up the relevant Standard in the on-line catalogue.

Alternatively, the printed Catalogue provides information current at 1 January each year, and the monthly
magazine, The Australian Standard, has a full listing of revisions and amendments published each month.

We also welcome suggestions for improvement in our Standards, and especially encourage readers to notify
us immediately of any apparent inaccuracies or ambiguities. Contact us via email at mail@standards.com.au,
or write to the Chief Executive, Standards Australia International Ltd, GPO Box 5420, Sydney, NSW 2001.

This Standard was issued in draft form for comment as DR 97528.
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PREFACE

This Standard was prepared by the Joint Standards Australia/Standards New Zealand Committee OB/3,
General Conditions of Contract.

This Standard is the result of a consensus among Australian and New Zealand representatives on the Joint
Committee to produce it as an Australian Standard.

AS 4902—2000 General conditions of contract for design and construct, is a part of the suite of conditions
of contract based on AS 4000—1997 General conditions of contract.

This Standard covers the following types of project procurement methods:
(&) design and construct;
(b)  design development and construct; and

(c) design, novate and construct.

If the project procurement method chosen by the Principal is:

(&) design and construct—the Principal would provide the Principal’s project requirements, would not
normally provide a detailed preliminary design and would not require novation;

(b) design development and construct—the Principal would provide the Principal's project
requirements, would always provide a preliminary design and accordingly would complete Annexure
Part A Items 9 and 10;

(c) design, novate and construct—the Principal would provide the Principal’s project requirements,
would always provide a preliminary design, would complete Annexure Part A Iltems 9 and 10; and
would complete Annexure Part A Item 19 stating which subcontract (including consultant’s
agreement) or selected subcontract is to be novated to the Contractor.

Subclauses 8.6 and 29.2, prefixed by *, are optional, and may be omitted in the Contract, where necessary,
without making consequential amendments but such omission should be clearly shown on the face of the
document by striking out these subclauses or indicating clearly in clause 1 of Annexure Part E or elsewhere
that they are not to apply. See paragraph (i) of clause 1 for the effect of stating deletions in Annexure Part
E.

Warnings

(1) Users of this Australian Standard are warned that clause 15 (Damage to persons and property other
than WUC) does not limit the liability of parties for special, indirect or consequential losses.

This unlimited liability applies notwithstanding any limitations or exclusions permitted under
insurance clauses 16A (Insurance of the Works), 16B (Professional indemnity insurance) and 17
(Public liability insurance).

Parties wishing to limit their liability should seek insurance and legal advice before entering a contract
under this Standard.

(2)  Principals should ensure that their specific requirements are fully and completely incorporated in the
Principal’s project requirements obtaining specialist advice if necessary. Where a Contractor
provides a proposed design as part of its tender, the parties should consider whether that design
should form part of the preliminary design.

(3) The risk allocation, drafting, interpretation and construction of this Standard are interrelated. Users
who alter the Standard do so at their own risk and should obtain specialist advice as to whether it is
suitable for a particular project.

(4) Contractors should ensure that they satisfy the requirements of payment for unfixed plant and
materials.

(5) Legislation has come into force in some jurisdictions dealing with security of payments. Parties
intending to use this Standard should seek expert advice as to their rights and obligations under such
legislation.
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STANDARDS AUSTRALIA

Australian Standard

GENERAL CONDITIONS OF CONTRACT FOR DESIGN AND CONSTRUCT

1 INTERPRETATION AND CONSTRUCTION OF CONTRACT

Item
Agreed Margin
business day

certificate off
Performance Testing
Completion

certificate of
practical completion

compensable cause

consequential loss

construction plant

consultant

Contract

contract sum

Contractor

In the Contract, except where the context otherwise requires:
means an ltem in Annexure Part A;
has the meaning in Annexure Part F;

means a day which is not a Saturday, Sunday, bank holiday or
public holiday in Queensland, Australia, or 27, 28, 29, 30 or 31
December;

has the meaning in clause 30A.3;

has the meaning in subclause 34.6;

means:

(@) any act, default or omission of the Principal's
Representative, the Principal or its consultants, agents or

other contractors (not being employed by the Contractor);

or
(b) those listed in Item 30;

means:

(a) indirect or consequential loss or damage of any nature; or
(b) loss of profit, revenue, business, contracts or anticipated

savings,
except any liquidated damages payable under the Contract
which may have been calculated with reference to such loss;

means appliances and things used in the carrying out of WUC
but not forming part of the Works;

means any person engaged by the Contractor to perform
consultancy services in connection with WUC and includes any
Principal’s consultant whose prior contract is novated to the
Contractor under subclause 9.4;

means the agreement between the Principal and the Contractor
which comprises the documents listed in the Formal Instrument
of Agreement;

means the sum calculated in accordance with Annexure Part F.

means the person bound to carry out and complete WUC,;
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Contractor means the approvals which are identified as the responsibility of

Approvals the Contractor and other authorities, consents, licences, permits,
notifications, exemptions, registrations, accreditations and
approvals required by any legislative requirement or lawfully
required by any Government Authority to undertake the WUC,
other than the Principal Approvals.

Contractor Material means all documents, equipment, information and data (however
stored) that is owned by the Contractor (or which the Contractor
otherwise has the right to use) prior to the commencement of the
performance of the WUC or acquires independently of this
Contract and that is provided by the Contractor to the Principal
for the purposes of this Contract and performing the WUC.

Contractor's means the person stated in Item 4A or other person from time to
Representative time appointed in writing by the Contractor and approved by the
Principal in writing;

Contractor’s design means all tasks necessary to design and specify the Works
obligations required by the Contract, including preparation of the design
documents and, if the documents stated in Item 9 as describing
the Principal’s project requirements include a preliminary design,

developing the preliminary design;

date for practical means:

completion (a) where Item 6(a) provides a date for practical completion,

the date;

(b) where Item 6(b) provides a period of time for practical
completion, the last day of the period,

but if any EOT for practical completion is directed by the
Principal's Representative or allowed in any arbitration or
litigation, it means the date resulting there from;

date for means the date that is six weeks after the date of practical
Performance Testing completion;
Completion

date of Performance means:

Testing Completion (a) the date evidenced in a certificate of Performance Testing

Completion; or

(b) where another date is determined by a dispute resolution
mechanism under this Contract or litigation, as the date
upon which Performance Testing Completion was reached,
that other date.

date of practical means:

completion (a) the date evidenced in a certificate of practical completion

as the date upon which practical completion was reached;
or

(b) where another date is determined in any arbitration or
litigation as the date upon which practical completion was
reached, that other date;
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deed of guarantee,
undertaking and
substitution

defects

defects liability
period

designh documents

direction

dispute
Entitlement

EOT (from
‘extension of time’)

excepted risk
Existing Works

final certificate
final payment
final payment claim

Force Majeure

has the meaning in subclause 5.6;

has the meaning in clause 35 and includes omissions;

has the meaning in clause 35;

means the drawings, specifications and other information,
samples, models, patterns and the like required by the Contract
and created (and including, where the context so requires, those
to be created by the Contractor) for the construction of the
Works;

includes agreement, approval, assessment, authorisation,
certificate, decision, demand, determination, explanation,
instruction, notice, order, permission, rejection, request or

requirement;
has the meaning in clause 42;

means an entitlement in the Contract to:

(a) an EOT;

(b) a declaration that time is at large;

(c) any adjustment to the contract sum or valuation under
clause 36.4; or

(d) recover any loss, cost, damage or expense of any kind

arising under the Contract or out of or in connection with
the WUC (including a quantum meruit claim).

has the meaning in subclause 34.3;

has the meaning in subclause 14.3;

means works existing on site prior to this Contract and into which
the WUC is to be integrated or upon the adequacy of which the
WUC is in any dependent.

has the meaning in subclause 37.4;
has the meaning in clause 37,
means the final payment claim referred to in subclause 37.4;

means one of the following events:

(a) flood at the site as a consequence of rain, cyclone or other
unusual and severe weather event;

(b) explosion, earthquake, landslide, fire or other natural
disaster;

(c) loss, destruction or damage arising from nuclear weapons
material;

(d) ionising radiations or contamination by radioactivity from

any nuclear fuel or from any nuclear waste from the
combustion of nuclear fuel (and for the purpose of this
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definition, combustion includes any self-sustaining process
of nuclear fission);

(e) war, invasion, act of foreign enemy, hostilities (whether war
is declared or not), civil war, rebellion, revolution,
insurrection, military or usurped power, confiscation or
destruction or requisition by order of the Government or
any public authority; or

(f) terrorism;

which prevents the Contractor from carrying out the Works, but
only to the extent that the event or circumstance:

(i) is not within the control of the Contractor or a related body
corporate; and

(i) is not reasonably able to be avoided by the Contractor by
the exercise of reasonable diligence or effort;

Formal Instrument of means the document of that name executed by the parties and
Agreement forming part of the Contract;

Government means the crown, a minister, a government department, a
Authority corporation or authority constituted for a public purpose, a holder
of an office for a public purpose, a local authority, a court, and
any officer, employee or agent of any of the foregoing acting as
such;

inclement weather means a weather event that prevents the performance of the
Works at the site for greater than 4 hours on a given day,
provided that the Contractor has consulted with the Principal's
Representative regarding the prevention and that all steps to
mitigate the prevention have been taken by the Contractor.

intellectual property means any patent, registered design, trademark or name,
right copyright or other protected right;

latent condition has the meaning in subclause 25.1;

legislative includes:

requirement (a) Acts, Ordinances, regulations, by-laws, orders, awards and

proclamations (including the Building Code of Australia) of
the jurisdiction where WUC or the particular part thereof is
being carried out;

(b) certificates, licences, consents, permits, approvals and
requirements of organisations having jurisdiction in
connection with the carrying out of WUC; and

(c) fees and charges payable in connection with the foregoing;

long lead time means the contracts specified in Item 8A
contracts

Management Plan means the plans referred to in clause 11A submitted by the
Contractor and the components of which the Principal's
Representative has given permission to use under clause 11A.3,
as amended and updated from time to time in accordance with
the Contract.

Milestone means the milestones specified in Annexure Part F.
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Mine
Notice to Proceed
OHS Legislation

Payments Act
Performance Testing
Performance Testing

Completion

practical completion

means the Project Coal Mine
means a notice issued in accordance with clause 4.

means the Occupational Health and Safety Act 2000 and its
subordinate legislation;

means the Building and Construction Industry Security of
Payment Act 1999 (NSW);

means the testing and commissioning obligations specified in the
Principal's project requirements

has the meaning in clause 30A.1;

means that stage in the carrying out and completion of WUC
when:

(a) the Works are complete except for minor defects:

() which do not prevent the Works from being
reasonably capable of being used for their stated
purpose;

(i)  which the Principal’s Representative determines the
Contractor has reasonable grounds for not promptly
rectifying; and

(iii) the rectification of which will not prejudice the
convenient use of the Works;

(b) except for the Performance Testing, those tests which are
required by the Contract to be carried out and passed
before the Works reach practical completion have been
carried out and passed; and

(c) except for the results of the Performance Testing,
documents and other information required under the
Contract which, in the Principal’s Representative’s opinion,
are essential for the use, operation and maintenance of the
Works have been supplied;

(d) all debris, rubbish, building material, constructional plant
and equipment has been removed from the site and the site
has been cleaned;

(e) all certificates and approvals required to be given or issued
by any Government Authority or other certificate required
at law before the Works and every part of the Works can
be occupied and used for their intended purpose or
purposes have been issued or given and handed to the
Principal;

(f)  the Contractor has provided the Principal’s Representative
with a certificate from the designer or the designers of the
Works that the Works have been constructed in
accordance with the design documents and all legislative
requirements which have an impact on the design have
been satisfied.
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preliminary design
prescribed notice
Principal

Principal Approvals

Principal’s project
requirements

Principal's
Representative

Principal Supplied
Information

(9) the Contractor has provided to the Principal’s
Representative a certificate from a licensed surveyor
certifying that the Works are located within the boundaries
of the site in the place and position required by the terms
of the Contract

(h) the Contractor has provided to the Principal’s
Representative:

(i)  “as built” drawing for the Works

(i) all manuals required for the operation and
maintenance of the Works and of all plant and
equipment contained in or forming part of the Works;
and

(iii) all deeds of warranty from the subcontractors and
suppliers required under clause 9.6 of this Contract;
and

(i) except for the Performance Testing, the Contractor has
successfully completed, to the satisfaction of the
Principal’s Representative, all commissioning required by
the Contract;

() all requirements of any Government Authority in relation to
access to the site have been completed to the satisfaction
of the Government Authority;

means the documents stated in Item 10;
has the meaning in subclause 41.1;
means the Principal stated in Item 1;

means the approvals which in Item 5 are identified as the
responsibility of the Principal.

means the Principal’s written requirements for the Works
described in the documents in Annexure Part J

(a) shall include the stated purpose for which the Works are
intended;

(b) may include the Principal’s design, timing and cost
objectives for the Works; and

(c) shall include all work and requirements which can
necessarily or reasonably be inferred from the Contract and
from the purpose for which the Works are intended; and

(d) shall include the information obtained by the Contractor
from the Principal under clause 6A.2;

means the person stated in Item 2A as the Principal's
Representative or other person from time to time appointed in
writing by the Principal to be the Principal's Representative and
notified as such in writing to the Contractor by the Principal,

has the meaning in clause 6B.3.
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Principal supplied are materials described in Item 21A;
Materials

program has the meaning in clause 32;
progress certificate has the meaning in subclause 37.2;

provisional sum has the meaning in clause 3 and includes monetary sum,
contingency sum and prime cost item;

public liability policy has the meaning in clause 17;
qualifying cause of means:
delay (a) an act of public enemy or a declaration of war;
(b) an earthquake or fire;

(c) an industrial dispute which is not restricted to sites under
the control of the Contractor;

(d) acivilcommotion, blockade or riot which prevents the WUC
from being performed;

(e) a variation but only if a notice has been given by the
Contractor strictly in accordance with clause 36.2A;

(f) any act or omission of the Principal, the Principal’s
Representative or any employee, consultant or agent of the
Principal or the Principal’s Representative which does not
constitute, or amount to, a breach of the Contract by the
Principal;

(g) delays of Authorities which the Contractor could not
reasonably have anticipated at the date 60 days prior to the
date of acceptance of tender had it made all relevant
enquiries at that time;

(h) an order of a court which restrains the Contractor from or
disrupts the Contractor in carrying out the WUC (except
where the order arises as a consequence of a breach of a
duty owed at law by the Contractor to any person);

() a breach of this Contract by the Principal;
() adelay in giving access to the site;

(k) adirection by the Principal’s Representative to suspend the
carrying out of a whole or part of the WUC except where
the reason for the suspension was caused or contributed
to by an act, default, or omission of the Contractor or an
employee, subcontractor or agent of the Contractor; and

() inclement weather not otherwise excluded under Item 27;
and

(m) the circumstances in clause 24.7 are satisfied.

revised program has the meaning in clause 32.2;
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schedule of rates

security

selected subcontract
work

selected
subcontractor
separable portion

separate contractors

Shutdown

site

subcontractor

survey mark

temporary works

test

the Works

variation
work

WUC (from ‘work
under the Contract’)

means any schedule included in the Contract which, in respect
of any section or item of work to be carried out, shows the rate
or respective rates of payment for the execution of that work and
which may also include lump sums, provisional sums, other
sums, quantities and prices;

means:

(a)

an unconditional, on call bank guarantee from a financial
body approved by the Principal; or

(b) other form approved by the party having the benefit of the

security;

has the meaning in subclause 9.3;

has the meaning in subclause 9.3;

means a portion of the Works identified as such in the Contract
or by the Principal's Representative pursuant to clause 4;

means contractors other than the Contractor engaged by the
Principal to carry out work on or adjacent to the site, including
with respect to any Existing Works;

means where any plant or equipment at the site which is turned
off or temporarily rendered inoperative for the purpose of
performing the WUC,;

means the lands and other places to be made available and any
other lands and places made available to the Contractor by the
Principal for the purpose of the Contract;

in clauses 3 and 9 includes a consultant;

in clause 26 means a survey peg, benchmark, reference mark,
signal, alignment, level mark or any other mark for the purpose
of setting out, checking or measuring WUC,;

means work used in carrying out and completing WUC, but not
forming part of the Works;

has the meaning in subclause 30.1 and includes examine and
measure;

means the whole of the work to be carried out and completed in
accordance with the Contract, including variations provided for
by the Contract, which by the Contract is to be handed over to
the Principal;

has the meaning in clause 36;
includes the provision of materials;

means the work which the Contractor is or may be required to
carry out and complete under the Contract and includes
variations, remedial work, construction plant and temporary
works,

and like words have a corresponding meaning.

AS4902-2000_0 Design and Construct.docx 9



Harradynamics AS4902 General Conditions of Contract — Proforma

In the Contract:

(a) references to days mean calendar days and references to
a person include an individual, firm or a body, corporate or
unincorporate;

(b) time for doing any act or thing under the Contract shall, if it
ends on a Saturday, Sunday or Statutory or Public Holiday,
be deemed to end on the day next following which is not a
Saturday, Sunday or Statutory or Public Holiday;

(c) clause headings and subclause headings shall not form
part of, nor be used in the interpretation of, the Contract;

(d) words in the singular include the plural and words in the
plural include the singular, according to the requirements
of the context. Words importing a gender include every
gender;

(e) communications between the Principal, the Principal's
Representative and the Contractor shall be in the English
language;

()  measurements of physical quantities shall be in legal units
of measurement of the jurisdiction in Item 7;

(9) unless otherwise provided, prices are in the currency in
Iltem 8(a) and payments shall be made in that currency at
the place in Item 8(b);

(h) the law governing the Contract, its interpretation and
construction, and any agreement to arbitrate, is the law of
the jurisdiction in Item 7; and

(i)  if pursuant to Annexure Part E to these General Conditions,
clauses or their parts in these General Conditions are
deleted, the Contract shall be read and construed as
though the clause or its part has been deleted, whether or
not that particular clause or its part has been struck from
these General Conditions.

2 NATURE OF CONTRACT

2.1 PERFORMANCE AND PAYMENT

The Contractor shall carry out and complete WUC in accordance with the Contract and directions
authorised by the Contract.

The Principal shall pay the Contractor the contract sum, calculated in accordance with
Annexure Part F as adjusted by any additions or deductions made pursuant to the Contract. The
contract sum is not subject to adjustment for rise and fall, escalation, foreign exchange, inflation
or any other change, except as may be expressly provided in the contract sum.

Nothing in this Contract creates any partnership, agency or joint venture with respect to any one
or more of the parties.
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2.2 CONTRACTOR’S WARRANTIES
Without limiting the generality of subclause 2.1, the Contractor warrants to the Principal that:

(a) the Contractor:

(i) atall times shall be suitably qualified and experienced, and shall exercise due
skill, care and diligence in the carrying out and completion of WUC,;

(i) has examined any preliminary design (whether or not it is included in the
Principal’s project requirements) and that such preliminary design is suitable,
appropriate and adequate for the purpose stated in the Principal’s project
requirements;

(iif) shall carry out and complete the Contractor’s design obligations to accord with
the Principal’s project requirements and, if subclause 9.4 applies, accept the
novation and retain the Principal’s consultants for any work the subject of a
prior contract with the Principal; and

(iv) shall carry out and complete WUC in accordance with the design documents
and Principal's Project Requirements so that the Works, when completed,
shall:

(A) be fit for their stated purpose (including for any design calculations or
other specifications provided); and

(B) comply with all the requirements of the Contract; and
(C) comply with all legislative requirements; and

(b) subject to clause 9, the consultants identified in the Contractor’s tender are suitably
qualified and experienced;

(c) the Contractor will ensure that the Works are carried out in such a manner as to not
have any negative impact on the operation of the Mine.

The Contractor acknowledges that, in entering into the Contract, the Principal relied on the
representation described in this clause.

2.3 WARRANTIES UNAFFECTED
The warranties remain unaffected notwithstanding:
(a) that design work (including the preliminary design) has been carried out by or on

behalf of the Principal and included in the Principal’s project requirements;

(b) that the Contractor has entered into a novation of any prior contract between the
Principal and a Principal’s consultant under subclause 9.4 and thereafter has
retained that consultant in connection with WUC;

(c) any receipt or review of, or comment or direction on, the design documents by the
Principal's Representative; or

(d) any variation;

(e) any agreement, approval, authorisation, certificate, decision, demand,

determination, explanation, instruction, notice, and permission, rejection, request
or requirement by the Principal, the Principal’s Representative or any agent,
employee or consultant of the Principal or the Principal’s Representative;

() any change made to the design documents as a consequence of or in accordance
with a direction of the Principal’s Representative or the Principal,
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(9) any failure by the Principal’s Representative to respond to a request given under
clause 6B.1(c); or

(h) the consent of the Principal’s Representative to use the design documents under
clause 6A.2(b).
3 PROVISIONAL SUMS

A provisional sum included in the Contract shall not itself be payable by the Principal but where
pursuant to a direction the work or item to which the provisional sum relates is carried out or
supplied by the Contractor, the work or item shall be priced by the Principal's Representative, and
the difference shall be added to or deducted from the contract sum.

Where any part of such work or item is carried out or supplied by a subcontractor, the Principal's
Representative shall allow the amount payable by the Contractor to the subcontractor for the work
or item, disregarding:

(a) any damages payable by the Contractor to the subcontractor or vice versa; and
(b) any deduction of cash discount for prompt payment,

plus an amount for profit and attendance calculated by using the percentage thereon stated in
Iltem 12 or elsewhere in the Contract, or, if not so stated, as assessed by the Principal's
Representative.

4 SEPARABLE PORTIONS

The following works, as more particularly described in the Principal's Project Requirements will
be separable portions:
(a) separable portion 1 — detailed design and engineering works;

(b) separable portion 2 — procurement of major plant, equipment, and long lead time
items as defined by the Principal;

(c) separable portion 3 — construction and the balance of the works.

Subject to the preceding paragraph, separable portions will be as set out in Annexure Part A,
clearly identifying for each, the:

(a) portion of the Works;
(b) date for practical completion; and
(c) respective amounts for security, bonus, liquidated damages and delay damages.

The interpretations of -

(a) date for practical completion;
(b) date of practical completion;
(c) practical completion,

and Clauses 5.7, 34 and 35, shall apply separately to each separable portion and references
therein to the Works and to WUC shall mean so much of the Works and the WUC as is comprised
in the relevant separable portion.

The Contractor must not commence a separable portion until it has received a written notice from
the Principal authorising it to do so (Notice to Proceed). Before issuing a Notice to Proceed the
Principal may require the Contractor to have met the necessary preconditions for each Notice to
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Proceed as set out in Annexure Part H. The Principal may, in its absolute discretion, waive any
of the necessary preconditions to a Notice to Proceed, but is not obliged to do so for the benefit
of the Contractor.

Where the Principal is entitled to, and does withhold the issue of a Notice to Proceed, then clause
24.1A will apply.

5 SECURITY

5.1 PROVISION

Security shall be provided in accordance with Item 13. All delivered security, other than cash or
retention moneys, shall be transferred in escrow.

5.2 RECOURSE

Security shall be subject to recourse by the Principal at any time for all sums due and owing to
the Principal under this Contract or to otherwise ensure the due and proper performance of the
Contractor's obligations and protect the Principal's rights under this Contract.

In the event that the Principal has recourse to security under this clause, the Contractor must
within five Business Days issue to the Principal a further security for the amount specified in Item
13 upon receipt of which, the Principal will return to the Contractor the unused balance (if any)
of the security to which the Principal had recourse.

Notwithstanding the preceding paragraph, the Contractor will not be required to provide security
with an aggregate value (over the term of this Contract) of greater than 10% of the contract sum.

5.3 REDUCTION AND RELEASE

Upon the issue of a final certificate the Principal shall release to the Contractor the balance of any
retention moneys or security then held by the Principal:

(a) if the final certificate certifies a nil balance or balance owing by the Principal to the
Contractor, then within 14 days after issue of the final certificate; or

(b) if the final certificate certifies a balance owing by the Contractor to the Principal,
within 14 days of the payment by the Contractor to the Principal of all amounts
owing by the Contractor to the Principal under the Contract.

Upon a party’s entitlement to security ceasing, that party shall release and return forthwith the
security to the other party.

5.4 TRUSTS AND INTEREST

Except where held by a government department or agency or a municipal, public or statutory
authority, any portion of security (and interest earned thereon) which is cash or retention moneys,
shall be held in trust for the party providing them until the Principal or the Contractor is entitled to
receive them.

Interest earned on security not required to be held in trust shall belong to the party holding that
security.
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5.5 DEED OF GUARANTEE, UNDERTAKING AND SUBSTITUTION
Where the Contractor is a related or subsidiary corporation (as defined in the applicable
corporations law of the jurisdiction), that party shall, within 14 days after receiving a written

request from the other party, provide a deed of guarantee, undertaking and substitution, in a form
acceptable to the Principal, duly executed and enforceable.

6A DESIGN OBLIGATIONS

6A.1 CONTRACTOR’S DESIGN OBLIGATIONS

The Contractor must:

(a) design the Works so that, at final completion, they satisfy the warranties in clause
2;
(b) ensure that the design documents (including the preliminary design, any design

documents even if they were not produced by the Contractor and any design
documents which are Principal Supplied Information) satisfy the Principal’s Project
Requirements;

(c) ensure that the design documents contain sufficient detail to construct the Works
so that the Works, when completed, satisfy the warranties in Clause 2;

(d) ensure that the details contained in the design documents are co-ordinated with the
details contained all other design documents;

(e) ensure that any building and environmental approvals required from the relevant
Government Authorities in relation to the design documents can be obtained;

()] comply with the obligations of a designer under the OHS Legislation and supply the
Principal with all documents required by the OHS Legislation;

(9) allow the Principal’s Representative, the Principal or any person nominated by the
Principal access to partially completed design documents at any time;

(h) keep the Principal’s Representative informed of the progress of the design
documents;

Q) conduct the measurements referred to in clause 26.1;

()] design the Works so that the Works, when constructed, shall be structurally and

aesthetically sound despite any conditions which were ascertainable by conducting
the investigations and measurements referred to in clause 26.10f the issues ;

(k) ensure that an appropriately skilled, experienced and qualified person acceptable
to the Principal’s Representative at all times supervises and co-ordinates:

(i)  the design and specification of the Works and the preparation of the design
documents; and

(i)  the construction of the Works in accordance with the design documents;

() provide such additional information in relation to the design documents as the
Principal’s Representative requires in a form required by the Principal’s
Representative without any addition to the contract sum (and ensure that the
appropriate personnel are available to attend meetings in order to provide that
information); and
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(m) obtain the consent of the Principal’s Representative to the design documents in
accordance with the procedure in Clause 6A.2 prior to commencing the Works in
accordance with the design documents.

6A.2 SUBMISSION OF THE DESIGN DOCUMENTS

(a) The Contractor shall submit the proposed design documents to the Principal’s
Representative within the time periods specified in Item 16.

(b) Within a reasonable time of receipt by the Principal’s Representative of the
proposed design documents the Principal’s Representative may do any one of the
following:

(i) consent to the use of the proposed design documents for the WUC,;

(i)  consent to the use of the proposed design documents for the WUC subject to
modifications listed in the consent; or

(iii)  reject the proposed design documents with reasons for the rejection.

(c) If the Principal’s Representative rejects the proposed design documents, the
Contractor shall resubmit the proposed design documents until the Principal’s
Representative consents to the use of them.

(d) Neither the Principal nor the Principal’s Representative are obliged to check the
design documents or any proposed design documents for errors, omissions or
compliance with the requirements of the Contract. Neither the consent of the
Principal’s Representative under Clause 6A.2(b)(i) or (ii), nor anything said by the
Principal or the Principal’s Representative or any agent or employee of the Principal
or the Principal’s Representative in relation to the design documents or any
proposed design documents shall relieve the Contractor from responsibility for the
Contractor’s errors or omissions or departure from the Contractor’s design
obligations or other requirements of the Contract.

(e) The Principal’s Representative may direct the Contractor to supply any additional
document which the Principal’s Representative considers necessary to reflect and
convey the design of the Works to form part of the design documents.

6A.3 VARIATIONS TO THE DESIGN DOCUMENTS
A change to the design documents or the WUC shall constitute a variation to WUC only if the

design documents or the WUC, before such variation, relevantly complied with the Principal’s
Project Requirements.

6A.4 ERRORS IN DESIGN DOCUMENTS - DISCREPANCIES

Where there is any error, ambiguity, inadequacy or deficiency (“Error”) in the design documents
(including where the design documents fail to satisfy the Principal’s Project Requirements), then
the Contractor shall:

(a) rectify the design documents and the WUC at no cost to the Principal,
(b) have no Entitlement as a consequence of such Error; and
(c) indemnify the Principal for any costs losses and expenses which are incurred by

the Principal as a consequence of the Error.
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6B INFORMATION RELATING TO DESIGN FROM PRINCIPAL

6B.1 ADDITIONAL INFORMATION FOR PRINCIPAL’S PROJECT
REQUIREMENTS

The Contractor shall:

(a) ensure that the information provided to it defines the Principal’s Project
Requirements in sufficient detail for the Contractor to complete the design
documents; and

(b) determine what additional information it needs from the Principal to clarify the
Principal’s Project Requirements; and

(c) make requests in writing to the Principal’s Representative to provide that
information and include with that request whatever information the Principal’s
Representative may reasonably require including any information which would have
an impact on any decision the Principal may have to make in relation to the issue.

If in the Principal’s Representative’s opinion the information sought by the Contractor under this
Clause is reasonably necessary to clarify the Principal’s Project Requirements, the Principal’s
Representative may refer the request to the Principal and obtain a response to such request.

6B.2 FORM OF INFORMATION SUPPLIED BY PRINCIPAL’S REPRESENTATIVE

No information provided to the Contractor by the Principal or the Principal’s Representative shall
form part of the Principal’s Project Requirements unless it is in writing, expressly provides that
the “information forms part of the Principal’s Project Requirements” and is signed by the
Principal’s Representative.

6B.3 PRINCIPAL SUPPLIED INFORMATION

“Principal Supplied Information” means any information except for the Principal’s Project
Requirements which is in any form supplied or made available to the Contractor by or on behalf
of the Principal:

(a) whether it was made available before the execution of the Contract or after the
execution of the Contract;

(b) whether or not it forms part of the design documents; and

(c) whether or not it is listed in the Formal Instrument of Agreement as a document

which forms part of the Contract.

The Preliminary Design is deemed to be Principal Supplied Information.

6B.4 NO WARRANTIES AS TO PRINCIPAL SUPPLIED INFORMATION

Except to the extent that the Contractor is entitled to make a claim pursuant to clause 25, the
Contractor acknowledges that:

(a) the Principal makes no warranties as to the sufficiency or accuracy of the Principal
Supplied Information;

(b) unless pursuant to clause 6B.2 the Principal supplied information forms part of the
Principal’s Project Requirements,, the Principal makes no warranty as to whether
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the Principal Supplied Information satisfies or forms part of the Principal’s Project
Requirements;

(©) any error or omission in the Principal Supplied Information shall have no effect on:
(i) the warranties provided by the Contractor under clause 6 or any other provision of
this Contract; or

(i)  the obligations of the Contractor under the Contract;

(d) the Contractor has not and shall not rely on the Principal Supplied Information for
any purpose unless the Contractor has first independently verified the accuracy of
the Principal Supplied Information;

(e) the Contractor shall assess the Principal Supplied Information and shall draw its
own conclusions as to:

(i) the accuracy and sufficiency of the Principal Supplied Information,

(i)  whether the Principal Supplied Information satisfies the Principal’s Project
Requirements; and

(i)  whether the Principal Supplied Information should properly form part of the design
documents; and

()] the Contractor shall have no entitlement as a consequence of the provision of the
Principal Supplied Information even if that Principal Supplied Information is or
proves to be inaccurate, incomplete, or inadequate for any reason.

7 SERVICE OF NOTICES

A notice (and other documents) shall be deemed to have been given and received:

(a) if addressed or delivered to the relevant address in the Contract or last
communicated in writing to the person giving the notice; and

(b) on the earliest date of:
(i) actual receipt;
(i)  confirmation of correct transmission of fax; or

(iii) 3 days after posting.

8 CONTRACT DOCUMENTS

8.1 DISCREPANCIES

Figured shall prevail over scaled dimensions in a discrepancy. Otherwise, if either party discovers
any inconsistency, ambiguity or discrepancy in any document prepared for the purpose of carrying
out WUC, that party shall give the Principal's Representative written notice of it. The Principal's
Representative, thereupon, and upon otherwise becoming aware, shall direct the Contractor as
to the interpretation and construction to be followed.

The Contractor shall bear the cost of compliance with a direction under this subclause to the
extent that any inconsistency, ambiguity or discrepancy in the design documents or between the
design documents and the Principal’s project requirements necessitates the direction.
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If compliance with any other direction under this subclause causes the Contractor to incur more
or less cost than otherwise would have been incurred had the direction not been given, the
difference shall be assessed by the Principal's Representative and added to or deducted from the
contract sum.

8.2 PRINCIPAL SUPPLIED DOCUMENTS

The Principal shall supply to the Contractor the documents and number of copies thereof, both
stated in Item 15.

They shall:

(a) remain the Principal’s property and be returned to the Principal on written demand;
and

(b) not be used, copied nor reproduced for any purpose other than WUC.

8.3 CONTRACTOR SUPPLIED DOCUMENTS

The Contractor shall supply to the Principal's Representative the documents and number of
copies at the times or stages stated in Item 16.

Other documents and information required by the Contract, unless elsewhere stated in the
Contract, shall be supplied not less than 14 days before the work described in the documents is
commenced and shall be in a form satisfactory to the Principal's Representative.

If the Contractor submits a document to the Principal's Representative, then except where the
Contract otherwise provides:

(a) the Principal's Representative shall not be required to check that document for
errors, omissions, inconsistencies, ambiguities, discrepancies or compliance with
the Contract;

(b) notwithstanding subclause 2.1, any Principal's Representative’s acknowledgment
or approval shall not prejudice the Contractor’s obligations; and

(c) if the Contract requires the Contractor to obtain the Principal’'s Representative’s
direction about that document, the Principal's Representative shall give, within the
time stated in Item 17, the appropriate direction, including reasons if the document
is not suitable.

A direction by the Principal's Representative to vary anything in the design documents shall be a
variation to WUC only to the extent that the design documents, before such variation, complied,
or would have complied, with the Principal’s project requirements.

Copies of documents supplied by the Contractor shall be the Principal’s property but shall not be
used nor copied otherwise than for the use, repair, maintenance or alteration of the Works.

8.4 AVAILABILITY

The Contractor shall keep available to the Principal's Representative and the Principal:

(a) on site, one complete set of documents affecting WUC and supplied by a party or
the Principal's Representative; and

(b) at the place of manufacture or assembly of any significant part of WUC off site, a
set of the documents affecting that part.
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8.5 CONFIDENTIAL INFORMATION

The parties shall ensure that there are kept confidential such documents, samples, models,
patterns and other information as are supplied and clearly identified as confidential.

If required in writing by a party, the other party shall enter into a separate agreement not to
disclose to anyone else any confidential matter even after final certificate or earlier termination of

the Contract. If so required by the Contractor, the Principal shall ensure that the Principal's
Representative also enters into such an agreement.

8.6 MEDIA
The Contractor shall not, without the Principal’s prior written approval (including terms), provide
information regarding the project to the Media. The Media is any form of public diclosure whether
it is spoken, written, or otherwise transmitted to any party not authorised to receive information
by the Principal.

The Contractor shall refer to the Principal any enquiries from any media concerning the project.

9 ASSIGNMENT AND SUBCONTRACTING

9.1 ASSIGNMENT

Neither party shall, without the other’s prior written approval (including terms) assign the Contract
or any payment or any other right, benefit or interest thereunder.

9.2 SUBCONTRACTING GENERALLY
The Contractor shall engage and retain the consultants identified in the Contractor’s tender.

The Contractor shall not without the Principal’'s Representative’s prior written approval (which
shall not be unreasonably withheld):

(a) subcontract or allow a subcontractor to subcontract any work described in Item 18;
or
(b) allow a subcontractor to assign a subcontract or any payment or any other right,

benefit or interest thereunder.

With a request for approval, the Contractor shall give the Principal's Representative written
particulars of the work to be subcontracted and the name and address of the proposed
subcontractor. The Contractor shall give the Principal's Representative other information which
the Principal's Representative reasonably requests, including the proposed subcontract
documents without prices.

Within 14 days of the Contractor’s request for approval, the Principal's Representative shall give
the Contractor written notice of approval or of the reasons why approval is not given.

" See Preface
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Approval may be conditional upon the subcontract including:

(a) provision that the subcontractor shall not assign nor subcontract without the
Contractor’s written consent;

(b) provisions which may be reasonably necessary to enable the Contractor to fulfil the
Contractor’s obligations to the Principal;

(©) provision that if the Contract is terminated and upon the subcontractor being paid
the sum certified by the Principal's Representative as owing to the subcontractor,
the Contractor and the subcontractor shall, after the Principal has done so, promptly
execute a deed of novation in the form of Annexure Part C.

For the purpose of effecting such novation only, the Contractor hereby irrevocably
appoints the Principal's Representative to be the Contractor’s attorney with
authority to execute such documents as are necessary to give effect to the novation
and to bind the Contractor accordingly; and

(d) where the subcontractor is a consultant, provision that the subcontractor shall effect
and maintain professional indemnity insurance on the same terms as are required
under Items 23(c) and 23(d).

9.3 SELECTED SUBCONTRACT WORK

If the Principal has included in the invitation to tender a list of one or more selected subcontractors
for particular work, the Contractor shall subcontract that work to a selected subcontractor and
thereupon give the Principal's Representative written notice of that selected subcontractor’s
name.

If no subcontractor on the Principal’s list will subcontract to carry out the selected subcontract
work, the Contractor shall provide a list for the written approval of the Principal's Representative.

9.4 NOVATION

This subclause applies only where the Principal’s project requirements include a preliminary
design, the Contract includes selected subcontract work.

When directed by the Principal, the Contractor, without being entitled to compensation, shall
promptly execute a deed of novation in the form of Annexure Part D, such deed being between
the Principal, the Contractor and the subcontractor or the selected subcontractor stated in Item
19 for the particular part of the preliminary design or selected subcontract work.

9.5 CONTRACTOR’S RESPONSIBILITY

Except where the Contract otherwise provides, the Contractor shall be liable to the Principal for
the acts, defaults and omissions of subcontractors (including selected subcontractors) and
employees and agents of subcontractors as if they were those of the Contractor.

Approval to subcontract shall not relieve the Contractor from any liability or obligation under the
Contract.

9.6 SUBCONTRACTOR WARRANTIES

The Contractor shall deliver to the Principal before Practical Completion deeds of warranty in a
form approved by the Principal and complying with clause 9.7, from the subcontractors and
suppliers who provide the work identified in Item 18.
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Where any subcontractor or supplier has provided warranties or guarantees in relation to any
work, plant or equipment incorporated into the Works (other than work identified in Item 19 in
relation to which the preceding paragraph applies) which have not expired within 14 days after
the expiration of the defects liability period then:

(a) so far as they are capable of assignment, the Contractor shall, within 14 days of the
expiration of the defects liability period, assign to the Principal the benefit of such
warranties and guarantees; and

(b) so far as they are not capable of assignment, the Contractor by this clause
irrevocably appoints the Principal its attorney for the purposes of enforcing the
benefit of those warranties and guarantees and shall provide the Principal with
copies of those warranties and guarantees prior to the date of practical completion
or within 7 days of an earlier request from the Principal.

9.7 EQUIPMENT WARRANTIES

The Contractor shall procure warranties in respect of those parts of the Works listed in Annexure
Part O from the relevant subcontractors.

Such warranties shall be:

(a) in the form in, Annexure Part O; and

(b) in favour of the Principal and the Contractor.

The Contractor shall obtain other warranties from the remaining subcontractors for the benefit of

the Principal and the Contractor. As a minimum, each such warranty shall provide that:

(a) the thing warranted shall be of merchantable quality and fit for the purpose or
purposes stated in the Contract;

(b) it will commence:

(i) inrespect of services performed by the subcontractor, on the date the services
are completed; and

(i) in respect of any other items, on the date on which the item is incorporated
into the Works;

(©) it will end 12 months after the Date of Performance Testing Completion;

(d) to the extent that the warranty relates to spares held by the Principal, it shall
commence upon the spare being incorporated into the Works and end 12 months
later;

(e) if instructed by the Principal’s Representative, the rectification or repair work is to

be carried out on site; and
f it may be assignable by the Principal without the subcontractor’s consent.

If, notwithstanding the foregoing provisions of this clause, the Contractor procures any warranty
solely in its own name, then, as a condition to the issue of the final certificate, the Contractor must
assign the benefit of the warranty to the Principal.

9.8 PRINCIPAL SUPPLIED MATERIALS

The Principal will supply the Principal supplied Materials specified in Item 21A to the Contractor
free of cost and delivered to the site. The Principal supplied Materials will not form part of the
contract sum and the Contractor will not be entitled to any Agreed Margin on the Principal supplied
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Materials. Once delivered to the Contractor at the site care for the materials and risk in the
materials will be the responsibility of the Contractor in accordance with clause 28A.

9.9 LONG LEAD TIME CONTRACTS

The long lead time contracts will be treated by the parties as follows:

(a) the Principal will assign and the Contractor will accept assignment of all rights under
the long lead time contracts;

(b) any assignment under this clause must be made in writing and signed by both the
Principal and Contractor and notified to the other parties under the long lead time
contracts

(c) the Principal will, after assignment remain responsible for:

(i) commercial negotiation of contract terms with the contractors for long lead
time contracts;

(i)  execution of the long lead time contracts and placing any subsequent orders
under those long lead time contracts;

(iif)  cost of transportation or freight under long lead time contracts
(iv) payment of all amounts owing under the long lead time contracts;

(d) the Principal will retain title in all equipment or goods provided under long lead time
contracts but the Contractor will have care and custody of equipment or goods
provided under long lead time contracts once those equipment or goods are on site
until performance testing completion;

(e) the Contractor will after assignment be responsible for:

(i)  managing all other aspects of the long lead time item contracts and will be
entitled to and must as necessary enforce all rights under the long lead time
contracts to meet the Contractors obligations under this Contract, including
ensuring that the equipment or goods supplied under the long lead time
contracts allow the relevant Performance Testing requirements to be met;

(i)  interfacing with the contractors for the long lead time contracts to resolve
issues regarding detailed engineering requirements;

(iii) scheduling deliveries and expediting of equipment or goods to be supplied
under long lead time contracts;

(iv) receipt and storage of equipment or goods to be supplied under long lead time
contracts, on site;

(v) natification of the Principal where deliverables or other preconditions for
payment under the long lead time contracts have been met;

f the Contractor will, as the Contractor's sole entitlement under or with respect to the
rights and obligations under this clause, be paid, 2% of the contract price of each
long lead time contract assigned to the Contractor. The payment will be claimed as
a variation without any further margin and will not increase the GMP; and

(9) nothing in this clause diminishes or otherwise alters the Contractor's other
obligations under the Contract.
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10 INTELLECTUAL PROPERTY RIGHS

10.1 WARRANTIES AND INDEMNITIES

The Principal warrants that, unless otherwise provided in the Contract, the Principal’s project
requirements, design, materials, documents and methods of working, each specified in the
Contract or provided or directed by the Principal or the Principal's Representative shall not infringe
any intellectual property right.

The Contractor warrants that any other design, materials, documents and methods of working,
each provided by the Contractor, shall not infringe any intellectual property right.

The Principal grants to the Contractor a non-exclusive royalty free licence until the end of the last
defects liability period, to use any intellectual property right held by the Principal, necessary for
the purposes of complying with the obligations under this Contract. The Contractor shall not use
or otherwise deal with the Principal's intellectual property rights, or allow any other person to do
the same for any other purpose.

Each party shall indemnify the other against such respective infringements.

10.2 NEWLY CREATED IP

(a) Subject to clause 10.2(b), title to, copyright in and other intellectual property rights
in any documents or other property created by the Contractor for or in connection
with the WUC vests in the Principal on creation and the Principal grants an
irrevocable licence to the Contractor to use those documents or other property in
connection with the performance of the WUC.

(b) Where the intellectual property rights referred to under paragraph 10.2(a) are
created by the Contractor and are a modification or improvement to the Contractor's
existing intellectual property rights, then the Contractor shall own the title to,
copyright in and other intellectual property rights in that modification or
improvement and the Contractor grants the an irrevocable licence to the Principal
to use those documents or other property in connection with the performance of the
WUC and for the ongoing maintenance and renovation of the Works, for the life of
the Mine.

10.3 CONTRACTOR MATERIAL

(a) The Contractor:

(i) grants to the Principal a perpetual worldwide, non-exclusive, royalty-free
licence (including the right to sub-licence to third persons and related bodies
corporate) to use, reproduce, modify, adapt and otherwise exercise all
intellectual property rights in the Contractor Material including those referred
to in clause 10.2(b) to the extent necessary for the Principal to be able to fully
use, operate and maintain the Works, for the life of the Mine;

(i)  must obtain, at the Contractor's cost, all third party assignments, licences,
consents and waivers, including waivers of moral rights, to give effect to this
Contract and to enable the Principal to exercise its intellectual property rights
under paragraph (i); and

(iii) undertakes to, and to procure any person to, do anything reasonably required
by the Principal's Representative to perfect the licence granted under this
clause.
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(b) The Contractor warrants to the Principal that it, and its suppliers' or subcontractors'
use of the Contractor Material, and the Works does not breach any other persons
intellectual property rights.

11 LEGISLATIVE REQUIREMENTS

111 COMPLIANCE

The Contractor shall satisfy all legislative requirements except those in Item 21(a) or directed by
the Principal's Representative to be satisfied by or on behalf of the Principal.

The Contractor, upon finding that a legislative requirement is at variance with the Contract or the
Principal’s project requirements, shall promptly give the Principal's Representative written notice
thereof.

11.2 CHANGES
If a legislative requirement:

(a) necessitates a change:
(i)  tothe Principal’s project requirements;
(i)  to the Works;
(iii) to so much of WUC as is identified in Item 21(b);

(iv) being the provision of services by a municipal, public or other statutory
authority in connection with WUC; or

(v) in afee or charge or payment of a new fee or charge;

(b) comes into effect after the 14th day before the closing of tenders but could not
reasonably then have been anticipated by a competent contractor; and

(c) causes the Contractor to incur more or less cost than otherwise would have been
incurred,

the difference shall be assessed by the Principal's Representative and added to or deducted from
the contract sum. The Contractor is not otherwise entitled to an adjustment to the contract sum
for compliance with the legislative requirements. This clause does not apply to a change in
income tax rates, but may apply to other new or adjusted taxes that directly effect the cost of
carrying out the WUC.

11.3 APPROVALS

(a) The Principal will obtain the Principal Approvals.

(b) The Contractor will obtain the Contractor Approvals.

(c) Each party will advise the other of any conditions or obligations imposed in relation
to the Approvals for which they are responsible.

(d) The Contractor and the Principal will comply with all conditions and obligations
imposed in relation to the Approvals (insofar as they relate to the Works or the
WUC).
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11.4 OH&S LEGISLATION

(a) To the extent that it is able to do so, the Principal appoints the Contractor to be the
Principal Contractor pursuant to the OH&S Legislation for all construction work
carried out at the workplace.

(b) To the extent that it is able to do so, the Contractor accepts the appointment and
will assist the Principal to complete all prescribed forms and attend to all statutory
requirements to ensure that the Contractor is appointed as principal contractor and
the Contractor will pay all fees and charges payable under the OH&S Legislation in
connection with the appointment or the execution of the Works.

(c) To the extent that the OH&S Legislation applies, the Contractor shall, in respect of
the Works, be responsible for the performance of the functions of the principal
contractor within the meaning of the OH&S Legislation and Regulations in force
under the OH&S Legislation; and

the appointment will terminate on the earlier of:

(a) performance testing completion;
(b) termination of the contract; and
(c) the date it is expressly revoked by the Principal.

(d) To the extent that the OH&S Legislation does not apply, then the Contractor must
comply with all directions regarding health and safety issued by the Operator for
the coal operation in accordance with clause 72 of the Coalmine Health and Safety
Act 2002.

The Contractor shall notify the Principal of every serious bodily injury, dangerous event, work
caused illness and work injury which occurs on site as soon as possible but not later than twenty
four (24) hours after such occurrence.

The Principal shall ensure that the separate contractors and any other persons other than the
Contractor given access to the site by the Principal comply with all directions given by the
Contractor in relation to workplace health and safety for work carried out at the workplace and the
Principal authorises the Contractor to exercise as much of the Principal's authority as necessary
to discharge the Contractor's obligations as principal contractor.

The Contractor in complying with this clause must also comply with the Project Site Safety
Obligations set out in Annexure Part L.

11.5 PORTABLE LONG SERVICE LEAVE LEVY
To the extent that any levy or charge is payable, in respect of the execution of the Works under

any legislation dealing with portable long service leave (or similar) entitlements for workers in the
construction industry, the Contractor must pay the levy or charge.

11.6 CPRS

If a carbon pollution reduction scheme or emissions trading scheme becomes law and applies to
the WUC at any time before practical completion, clause 11.2 will apply in respect of the scheme.
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11.7 ENVIRONMENT

The Contractor must comply with the Principal's environmental requirements set out in Annexure
Part M.

11A MANAGEMENT PLAN

11A.1 PREPARATION OF MANAGEMENT PLAN

The Contractor must, within 30 business days of the date of execution of this Contract prepare
and submit to the Principal's Representative, Management Plan which includes the following
plans:

(a) Site Establishment and Management Plan;
(b) Construction EMP;
(c) Quality Management Plan;

(d) Safety Management Plan;

(e) Local Participation Plan;

()] Traffic Management Plan;

(9) Employment IR Management Plan and
(h) Procurement Plan.

The Management Plan and each of the plans included within it must not be inconsistent with the
Principal's project requirements. The Management Plan must take into account the requirements
of any utilities or service providers. If the requirements of the utilities or service providers are not
included in, the Principal's project requirements or are subsequently amended by the service or
utility provider, then if the Contractor incurs additional cost in complying with such requirements
then the Contractor may claim those costs as a variation.

11A.2 COMPONENTS OF MANAGEMENT PLAN

(a) Site Establishment, Management and Construction Workplace Plan

The Contractor must prepare a Site Establishment, Management and Construction Workplace
Plan describing the nature and timing of the mobilisation of resources and other Site
establishment activities.

The Contractor must provide details of how it proposes to undertake the Works within the
prescribed time frame and site constraints. If this involves a number of simultaneous work ‘fronts’
then these need to be defined individually.

Where progressive site access or possession is identified the Contractor shall indicate how he
intends to stage the works and manage any interfaces with others.

Within the Contractors Site Establishment, Management and Construction Workplace Plan it must
identify and provide all appropriate Work Method Statements for its workforce and those of its
subcontractors in a manner consistent with the safety Legislation covering the works.
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(b) Construction EMP

The Contractor must prepare a draft Environmental Management Plan - Construction
(Construction EMP) consistent with this Contract (including clause 11.7) and all relevant
legislative requirements.

The Contractor must employ a suitably qualified person as a Site environmental officer to monitor
compliance by the Contractor and subcontractors with the Construction EMP.

(c) Quality Management Plan

The Contractor must prepare a draft Quality Management Plan (including any test plan and quality
assurance requirements) consistent with this Contract including Annexure Part N, and all relevant
legislative requirements.

(d) Safety Management Plan

The Contractor must prepare a Safety Management Plan (consistent with clause 11.4) broken
into two parts as follows:

(i) detailing the key construction risks associated with the WUC and explaining how
these risks are managed during construction;

(i) detailing an Occupational Health and Safety Plan, consistent with this Contract, and
legislative requirements relating to workplace health and safety.

(e) Local Participation Plan

The Contractor must prepare a Local Participation Plan detailing the extent of local participation
expected in the project.

(f)__ Traffic Management Plan

The Contractor must prepare a Traffic Management Plan detailing how traffic management issues
and risks will be dealt with during construction and how the movement of vehicles and pedestrians
will be managed. The Traffic Management Plan must be consistent with traffic management plans
for the Mine and must be updated as necessary to ensure continued consistency.

(d)  Employment IR Management Plan

The Contractor must prepare an Employment and Industrial Relations Management Plan detailing
how employees and subcontractors industrial agreements, selection processes, fatigue
management & other HR/IR processes will be implemented and managed for the WUC.

(h)  Procurement Plan

The Contractor must prepare a Procurement & Contracting Plan detailing the procurement
processes, the equipment or goods being procured, subcontractors and a timetable for
procurement consistent with the program.

11A.3 PERMISSION AND COMPLIANCE

(a) Use of Plans

The Contractor must submit the plans required by clauses 12.2(a) - 12.2(f) to the Principal's
Representative for permission to use within 30 business days of the execution of the Contract.
The Principal's Representative must, within 10 business days of receipt, advise whether or not
the plan is accepted and permission to use the plan is given.
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If the plan is not accepted, the Contractor must amend the plan and resubmit it within 10 business
days of being advised the plan is not accepted for approval under this clause.

(b) Compliance with Plans

The Contractor must at all times comply with the plans for which permission to use has been
granted under clause 11A.3(a) and also the other plans that form part of the Management Plan.

(¢) Amendment of Management Plan

The parties acknowledge that the approvals to be issued after the date of execution of this
Contract may impact on the plans included in the Management Plan. Within 15 business days of
the Contractor obtaining a Contractor's Approval or being given notice of a Principal's Approval,
the Contractor must provide amended plans that comply with the relevant Approval to the
Principal's Representative for approval. The Principal's Representative must, within a reasonable
time of receipt of the amended plan, advise whether or not it is accepted and permission to use
the plan is given.

If the plan is not accepted, the Contractor must amend the plan and resubmit it within 5 business
days of being advised the plan is not accepted.

(d) Remedial Action

The Contractor shall provide to the Principal copies of any notices, correspondence or directions
of whatsoever nature issued by any relevant Government Authority concerning an Environmental
Requirement or a regulating workplace health and safety requirement within 24 hours of the
dispatch and/or receipt of such notice, correspondence or direction and shall immediately ensure
that its employees, contractors and subcontractors comply with it.

(e) Contractor not Relieved

Compliance with a plan does not relieve the Contractor from its general obligation to comply with
this Contract and all legislative requirements.

Receiving permission to use a plan or the Management Plan from the Principal's Representative

does not relieve the Contractor of its responsibilities in relation to the plan or the Management
Plan.

12 PROTECTION OF PEOPLE AND PROPERTY

Insofar as compliance with the Contract permits, the Contractor shall:

(a) take measures necessary to protect people and property;
(b) avoid unnecessary interference with the passage of people and vehicles; and
(c) prevent nuisance and unreasonable noise and disturbance.

If the Contractor damages property, the Contractor shall promptly rectify the damage and pay any
compensation which the law requires the Contractor to pay.

If the Contractor fails to comply with an obligation under this clause, the Principal, after the
Principal's Representative has given reasonable written notice to the Contractor and in addition
to the Principal’s other rights and remedies, may have the obligation performed by others. The
cost thereby incurred shall be certified by the Principal's Representative as moneys due from the
Contractor to the Principal.
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13 URGENT PROTECTION

If urgent action is necessary to protect WUC, other property or people and the Contractor fails to
take the action, in addition to any other remedies of the Principal, the Principal's Representative
may take the necessary action. If the action was action which the Contractor should have taken
at the Contractor’s cost, the Principal's Representative shall certify the cost incurred as moneys
due from the Contractor to the Principal.

If time permits, the Principal's Representative shall give the Contractor prior written notice of the
intention to take action pursuant to this clause.

14 CARE OF THE WORK AND REINSTATEMENT OF DAMAGE

14.1 CARE OF WUC
Except as provided in subclause 14.3, the Contractor shall be responsible for care of:

(a) the whole of WUC from and including the date of commencement of WUC to 4:00
pm on the date of performance testing completion, at which time responsibility for
the care of the Works (except to the extent provided in paragraph (b)) shall pass to
the Principal; and

(b) outstanding work and items to be removed from the site by the Contractor after 4:00
pm on the date of performance testing completion until completion of outstanding
work or compliance with clauses 29, 30 and 35.

Without limiting the generality of paragraph (a), the Contractor shall be responsible for the care
of unfixed items accounted for in a progress certificate and the care and preservation of things
entrusted to the Contractor by the Principal or brought onto the site by subcontractors for carrying
out WUC.

14.2 REINSTATEMENT

If loss or damage, other than that caused by an excepted risk, occurs to WUC during the period
of the Contractor’s care, the Contractor shall at its cost, rectify such loss or damage.

In the event of loss or damage being caused by any of the excepted risks (whether or not in
combination with other risks), the Contractor shall to the extent directed by the Principal's
Representative, rectify the loss or damage and such rectification shall be a deemed variation. If
loss or damage is caused by a combination of excepted risks and other risks, the Principal's
Representative in pricing the variation shall assess the proportional responsibility of the parties.

14.3 EXCEPTED RISKS

The excepted risks causing loss or damage, for which the Principal is liable, are:

(a) any negligent act or omission of the Principal's Representative, the Principal or its
consultants, agents, employees or other contractors (not being employed by the
Contractor);

(b) any risk specifically excepted elsewhere in the Contract;

(c) war, invasion, acts of foreign enemies, hostilities (whether war be declared or not),

civil war, rebellion, revolution, insurrection or military or usurped power, martial law
or confiscation by order of any Government or public authority;
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(d) ionising radiations or contamination by radioactivity from any nuclear fuel or from
any nuclear waste from the combustion of nuclear fuel not caused by the Contractor
or its subcontractors or either’'s employees or agents;

(e) use or occupation of any part of WUC by the Principal or its consultants, agents or
other contractors (not being employed by the Contractor); and

() defects in such part of the design of WUC, including the preliminary design provided
by the Principal, as is not warranted under clause 2.

15 DAMAGE TO PERSONS AND PROPERTY OTHER THAN WUC

15.1 INDEMNITY BY CONTRACTOR
Insofar as this subclause applies to property, it applies to property other than WUC.

The Contractor shall indemnify the Principal against:

(a) loss of or damage to the Principal’s property;

(b) breach of the Contractor's obligation as 'principal contractor' under clause 11.4 and

(c) claims in respect of personal injury or death or loss of, or damage to, any other
property,

arising out of or as a consequence of the carrying out of WUC, but the indemnity shall be reduced
proportionally to the extent that the act or omission of the Principal's Representative, the Principal
or its consultants, agents or other contractors (not being employed by the Contractor) may have
contributed to the injury, death, loss or damage.

This subclause shall not apply to:

(a) the extent that the Contractor’s liability is limited by another provision of the Contract;
(b) exclude any other right of the Principal to be indemnified by the Contractor;
(c) things for the care of which the Contractor is responsible under subclause 14.1; and

(d) claims in respect of the Principal’s right to have WUC carried out.
15.2 INDEMNITY BY PRINCIPAL

The Principal shall indemnify the Contractor in respect of claims referred to in paragraph (d) of
subclause 15.1.

16A INSURANCE OF THE WORKS
The Alternative in Item 22(a) applies.

Alternative 1: Contractor to insure

Before commencing WUC, the Contractor shall insure all the things referred to in subclause 14.1
against loss or damage resulting from any cause until the Contractor ceases to be responsible
for their care.
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Without limiting the generality of the obligation to insure, such insurance shall cover the
Contractor’s liability under subclause 14.2 and things in storage off site and in transit to the site
but may exclude:

(a) the cost of making good fair wear and tear or gradual deterioration, but shall not
exclude the loss or damage resulting therefrom;

(b) the cost of making good faulty design, workmanship and materials, but shall not
exclude the loss or damage resulting therefrom;

(c) consequential loss of any kind, but shall not exclude loss of or damage to the Works;

(d) damages for delay in completing or for the failure to complete the Works;

(e) loss or damage resulting from ionising radiations or contamination by radioactivity

from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel
resulting from any cause;

(f) loss or damage resulting from the excepted risks referred to in paragraphs (b) and
(c) of subclause 14.3.

The insurance cover shall be for an amount not less than the aggregate of the:

(a) contract sum;
(b) provision in Item 22(b) to provide for costs of demolition and removal of debris;
(c) provision in Item 22(c) for consultants’ fees and Principal’s consultants’ fees;

(d) value in Item 22(d) of any materials or things to be supplied by the Principal for the
purposes of WUC; and

(e) additional amount or percentage in Item 22(e) of the total of the items referred to in
sub-paragraphs (a) to (d) of this paragraph.

Insurance shall be in the joint names of the parties, shall cover the parties, consultants and
subcontractors whenever engaged in WUC for their respective rights, interests and liabilities and,
except where the Contract otherwise provides, shall be with an insurer and in terms both approved
in writing by the Principal (which approvals shall not be unreasonably withheld).

The insurance shall be maintained until the Contractor ceases to be responsible under subclause
14.1 for the care of anything.

Alternative 2: Principal to insure
Not used.
16B PROFESSIONAL INDEMNITY INSURANCE

Before commencing WUC, the Contractor shall effect and maintain professional indemnity
insurance with levels of cover not less than stated in Item 23(a).

The insurance shall be maintained until the final certificate is issued and thereafter for the period
as stated in Item 23(b).

The Contractor shall ensure that every consultant, if within a category stated in Item 23(c), shall
effect and maintain professional indemnity insurance with levels of cover not less than stated in
Item 23(c) applicable to that category.

Each such consultant’s professional indemnity insurance shall be maintained until the final
certificate is issued and thereafter for the period as stated in Item 23(d).
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17 PUBLIC LIABILITY INSURANCE
The Alternative in Item 24(a) applies.

Alternative 1: Contractor to insure

Before commencing WUC, the Contractor shall effect and maintain for the duration of the
Contract, a public liability policy.

The policy shall:

(a) be in the joint names of the parties;
(b) cover the:
(i)  respective rights and interests; and
(i)  liabilities to third parties,
of the parties, the Principal's Representative, consultants and subcontractors from time to time,
whenever engaged in WUC;

(a) cover the parties’ respective liability to each other for loss or damage to property
(other than property required to be insured by clause 16A) and the death of or injury
to any person (other than liability which the law requires to be covered under a
workers compensation insurance policy);

(b) be endorsed to cover the use of any construction plant not covered under a
comprehensive or third party motor vehicle insurance policy;

(c) provide insurance cover for an amount in respect of any one occurrence of not less
than the sum in Item 24(b); and

(d) be with an insurer and otherwise in terms both approved in writing by the Principal
(which approvals shall not be unreasonably withheld).

Alternative 2: Principal to insure

Not used.

18 INSURANCE OF EMPLOYEES

Before commencing WUC, the Contractor shall insure against statutory and common law liability
for death of or injury to persons employed by the Contractor. The insurance cover shall be

maintained until completion of all WUC.

Where permitted by law, the insurance policy or policies shall be extended to provide indemnity
for the Principal’s statutory liability to the Contractor’s employees.

The Contractor shall ensure that all consultants and subcontractors have similarly insured their
employees.

18A FURTHER INSURANCES

Before commencing WUC, the Contractor shall effect and maintain for the duration of the Contract
the further insurances referred to in Iltem 24A.
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19 INSPECTION AND PROVISIONS OF INSURANCE POLICIES

19.1 PROOF OF INSURANCE

Before the Contractor commences WUC and whenever requested in writing by the other party, a
party liable to insure shall provide satisfactory evidence of such insurance effected and
maintained.

Insurance shall not limit liabilities or obligations under other provisions of the Contract.

19.2 FAILURE TO PRODUCE PROOF OF INSURANCE

If after being so requested, a party liable to insure fails promptly to provide evidence of satisfactory
compliance, then without prejudice to other rights or remedies, the other party may insure and the
cost thereof shall be certified by the Principal's Representative as moneys due and payable from
the party in default to the other party. Where the defaulting party is the Contractor, the Principal
may refuse payment until such evidence is produced by the Contractor.

19.3 NOTICES FROM OR TO INSURER

The party insuring under clause 16A or 17 shall ensure that each insurance policy contains
provisions acceptable to the other party which:

(a) requires the insurer to inform both parties, whenever the insurer gives a party or a
consultant or a subcontractor a notice in connection with the policy;

(b) provides that a notice of claim given to the insurer by either party, the Principal's
Representative, a consultant or a subcontractor shall be accepted by the insurer as
a notice of claim given by both parties, the Principal's Representative, the
consultant and the subcontractor; and

(c) requires the insurer, whenever the party fails to maintain the policy, promptly to give
written notice thereof to both parties and prior to cancellation of the policy.

19.4 NOTICES OF POTENTAL CLAIMS

A party shall, as soon as practicable, inform the other party in writing of any occurrence that may
give rise to a claim under an insurance policy required by clause 16A or 17 and shall keep the
other party informed of subsequent developments concerning the claim. The Contractor shall
ensure that consultants and subcontractors in respect of their operations similarly inform the
parties.

19.5 SETTLEMENT OF CLAIMS
Upon settlement of a claim under the insurance required by clause 16A:

(a) to the extent that reinstatement has been the subject of a payment or allowance by
the Principal to the Contractor, if the Contractor has not completed such
reinstatement, insurance moneys received shall, if requested by either party, be
paid into an agreed bank account in the joint names of the parties. As the Contractor
reinstates the loss or damage, the Principal's Representative shall certify against
the joint account for the cost of reinstatement; and

(b) to the extent that reinstatement has not been the subject of a payment or allowance
by the Principal to the Contractor, the Contractor shall be entitled immediately to
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receive from insurance moneys received, the amount of such moneys so paid in
relation to any loss suffered by the Contractor.

19.6 CROSS LIABILITY

Any insurance required to be effected in joint names in accordance with the Contract shall include
a cross liability clause in which the insurer agrees to waive all rights of subrogation or action
against any of the persons constituting the insured and for the purpose of which the insurer
accepts the term ‘insured’ as applying to each of the persons constituting the insured as if a
separate policy of insurance had been issued to each of them (subject always to the overall sum
insured not being increased thereby).

19A  LIMITATION OF LIABILITY

19A.1 LIABILITY CAP

Subject to clause 19A.3, the Contractor's liability to the Principal under any principle of law or for
a breach by the Contractor of its obligations under the Contract is limited to:

(a) the amount or percentage of the contract sum, as varied, specified in Item 20A,;
(b) plus any amount which:

(i) is payable to the Contractor under any policy of insurance maintained by the
Contractor; or

(i) would have been payable under any such policy but for a breach by the
Contractor of the Contract or the insurance policy; or

(iif) any amount received by a Contractor as a result of an action by it against a
third party; or

(iv) thatwould have been payable to the Contractor as a result of an action against
a third party but for the negligence of, or breach of the contract by the
Contractor.

19A.2 EXCLUSION OF CONSEQUENTIAL LOSS

Notwithstanding any other provision of this Contract, a party (the infringing party) will not be liable
to the other in contract, tort or otherwise, for any consequential loss related to or connected with
this Contract.

19A.3 EXCEPTIONS

The limitations of liability set out under clause 19A.1, does not apply where the liability has arisen
as a result of or in connection with:
(a) the wilful misconduct of the infringing party, its employees, agents or contractors;

(b) the imposition of a fine or penalty as the result of an act or omission of the infringing
party;
(c) the indemnities in clauses 10, 15.1, 15.2.
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20 PRINCIPAL’S REPRESENTATIVE

The Principal's Representative will carry out all functions and responsibilities, and issue all
directions, as the agent of the Principal (and not as an independent certifier, assessor or valuer).

If pursuant to a provision of the Contract enabling the Principal's Representative to give directions,
the Principal's Representative gives a direction, the Contractor shall comply with the direction.

For the purposes of the Payment Act, the Principal's Representative is authorised (but not
exclusively) to receive payment claims and to issue payment schedules on behalf of the Principal.

Except where the Contract otherwise provides, the Principal's Representative may give a direction
orally but shall as soon as practicable confirm it in writing. If the Contractor in writing requests the
Principal's Representative to confirm an oral direction, the Contractor shall not be bound to
comply with the direction until the Principal's Representative does so.

20A PROJECT CONTROL GROUP (“PCG”)

20A.1 COORDINATE PCG

During the execution by the Contractor of the WUC, the Principal’s Representative shall co-
ordinate or direct the Contractor to co-ordinate project control group meetings at the intervals or
times directed by the Principal’s Representative and in doing so the Principal’s Representative or
the Contractor (as the case may be) shall:

(a) convene them;

(b) notify attendees;

(c) prepare agendas; and

(d) prepare and distribute minutes.

20A.2 PCG ATTENDEES

The PCG meetings shall (unless they have reasonable excuse) be attended by:

(a) the Principal’s Representative who shall chair the meeting;

(b) the Contractor’s Representative;

(c) nominees of the Principal; and

(d) nominees of the Contractor but only if a request is made in writing to the Principal’s

Representative and approved by the Principal’s Representative prior to the meeting.
20A.3 PCG AGENDA

The PCG shall be a forum for discussion of:

(a) presentation by the Contractor of design solutions and design progress;

(b) review of needs of the Principal;

(c) the performance and progress by the Contractor of the WUC,;

(d) any issues arising out of the Contract;

(e) identifying problems and outstanding issues and allocating responsibility and tasks

to resolve those issues, including occupational health and safety matters; and
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() any other items required by the Principal’s Representative.

20A.4 MEETING DELEGATES
The Contractor shall ensure that meetings convened under this clause are attended by its

representatives who have the knowledge and authority to respond to queries raised by the
Principal and the Principal’s Representative and to propose solutions to those queries.

20A.5 REPORTS AND MINUTES

The Contractor shall deliver to the Principal’s Representative and the Principal a report in the form
required by the Principal’s Representative and as reasonably required by the Principal’s
Representative at least once per month at the times directed by the Principal’s Representative.

The Principal’s Representative shall keep detailed and accurate minutes of meeting and distribute
those minutes to the attendees of the meeting within 4 business days of the meeting.

20A.6 WEEKLY REPORTS

The Contractor is to submit a weekly report to the Principal’s Representative, at a time determined
by the Principal’s Representative.

The report shall include the following details:

(a) summary of on & off site labour - by trade;

(b) summary of site equipment;

(c) progress on each major activity including total progress to date;

(d) the planned activities including locations;

(e) copies of incident reports, jobs hazard analysis reports, equipment inspections, and

other reports necessary to comply with instructions given by the Principal’s
Representative;

0] the reports shall be consecutively numbered and shall be submitted to the
Principal’s Representative at the designated place and time.

20A.7 MONTHLY REPORTS

From the commencement of work under the Contract through until Practical Completion, the
Contractor shall submit to the Principal’s Representative a monthly report containing at least the
following:

(a) updated project management program and detailed monthly program;

(b) details of progress for the month and to date on each major activity of work under
the Contract;

(c) narrative report describing WUC completed and difficulties encountered, and a
forecast for future months;

(d) status of items purchased or to be purchased from subcontractors. This report shall
list item number and description of equipment or material, requisition and/or
purchase order number, date required at job site, date issued for quote, date issued
for purchase, name of sub-contractor of supplier, promised and forecast delivery
dates; and
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(e) the reports shall include incident reports, job hazard analysis reports, and
equipment inspection.

(f Financial cost reports detailing costs incurred to date, estimated forecast costs to
complete and final forecast GMP cost and

The Contractor’s monthly report shall be submitted by the close of business on the 23rd of each
calendar month.

The following information and tables shall be provided in the monthly reports:

(a) program including progress information and in level specified by the Principal’s
Representative;

(b) documentation / drawings list including engineering progress status;

(c) procurement status including shipment information and delivery to site;

(d) resource histograms;

(e) list of approved and outstanding variations;

()] s-Curve on program and cash flow projection showing ‘actual’s’ versus planned;

(9) earned value progress stating Cost Performance Index (CPIl) and Schedule

Performance Index (SPI) information; and
(h) site photographs.

20A.8 SITE MEETINGS

Site meetings between the Principal’s Representative and the Contractor, including such
members of their staff and subcontractors as may be required, shall be held weekly.

The Contractor shall record the minutes of all such meetings, and provide a copy of these minutes

either typed, or neatly handwritten to the Principal’s Representative within forty-eight (48) hours
of the completion of the meeting.

21 PRINCIPAL’S REPRESENTATIVE’S DELEGATES

The Principal's Representative may from time to time appoint individuals to exercise delegated
Principal's Representative’s functions, provided that:

(a) no aspect of any function shall at any one time be the subject of delegation to more
than one such delegate;

(b) delegation shall not prevent the Principal's Representative exercising any function;

(c) the Principal's Representative forthwith gives the Contractor written notice of

respectively:
(i) the appointment, including the delegates' name and delegated functions; and
(i)  the termination of each appointment; and

(d) if the Contractor makes a reasonable objection to the appointment of a delegate,
the Principal's Representative shall terminate the appointment.

The Principal's Representative's delegate will carry out the delegated functions or responsibilities,
as agent of the Principal (and not as independent certifier, assessor or valuer).
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22 CONTRACTOR’S REPRESENTATIVE

The Contractor shall superintend WUC personally or by a competent representative. Matters
within a Contractor’s representative’s knowledge (including directions received) shall be deemed
to be within the Contractor’s knowledge.

The Contractor shall forthwith give the Principal's Representative written notice of the
representative’s name and any subsequent changes.

If the Principal's Representative makes a reasonable objection to the appointment of a
representative, the Contractor shall terminate the appointment and appoint another
representative.

23 CONTRACTOR’S EMPLOYEES AND SUBCONTRACTORS

23.1 KEY PERSONNEL
The Contractor must:

(a) employ those people described in the Contractor's in Annexure Part | in the roles
described in that chart and ensure that those people maintain the roles described
in that chart;

(b) not replace any of those people without the Principal's prior written approval except
if a person:

(i) dies;
(i)  becomes ill or incapacitated so as to be unable to perform their role; or

(iii) resigns from the Contractor's employment (other than to be employed by an
associated entity of the Contractor),

in which case the Contractor must then replace that person with someone of at least equivalent
ability, experience and expertise approved by the Principal, which approval will not be
unreasonably withheld.

When a designated person is replaced in accordance with this provision, the Contractor must
(unless the person being replaced has died) ensure that there is a proper 'handover' which will
require the person and his replacement working together for at least 2 weeks.

In the event that a designated person is replaced not in accordance with this provision, the
Contractor will be liable for, as a debt due to the Principal for each Key Personnel breach, the
penalty payable, specified in Item 24B.

23.2 REMOVAL

The Principal's Representative may direct the Contractor to have removed, within a stated time,
from the site or from any activity of WUC, any person employed on WUC who, in the Principal's
Representative’s opinion, has caused a safety issue, is incompetent, negligent or guilty of
misconduct or who has otherwise been previously excluded from the site or the Mine.
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24 SITE

241 ACCESS AND POSSESSION

Before the expiry of the time stated in Item 25(a), the Principal shall give the Contractor access
to the site sufficient to enable the Contractor to commence and carry out the Contractor’s design
obligations.

When the Contractor has complied with subclause 24.1A, the Principal shall before the expiry of
the time in Item 25(b), give the Contractor possession of sufficient of the site for commencement
of WUC on site. If the Principal has not given the Contractor possession of the whole site, the
Principal shall subject to clause 24.1B give the Contractor possession of such further portions of
the site as may, from time to time, be necessary for carrying out WUC. Subject to subclause 39.7,
delay by the Principal in giving possession shall not be a breach of the Contract.

Possession of the site shall confer on the Contractor a right to only such use and control as is
necessary to enable the Contractor to carry out WUC and shall exclude camping, residential
purposes and any purpose not connected with WUC, unless approved by the Principal's
Representative.

Whilst on site the Contractor must comply with the obligations in Annexure Part P.

24.1A CONDITIONS PRECEDENT TO POSSESSION

The Contractor will be entitled to have possession of sufficient of the site for commencement of
the WUC under clause 24.1when:

(a) it has complied with clause 19.1;
(b) it has complied with clause 11A.3;
(c) all Contractor Approvals necessary for the particular Works to be undertaken at the

part of the site for which possession is being given are in place; and

(d) (where applicable) a Notice to Proceed for the relevant separable portion has been
issued by the Principal.

24.2 ACCESS FOR PRINCIPAL AND OTHERS

The Principal and the Principal’s employees, consultants and agents may at any time after
reasonable written notice to the Contractor, have access to any part of the site for any purpose.
The Contractor shall permit persons engaged by the Principal to carry out work on the site other
than WUC and shall cooperate with them. The Principal shall give to the Contractor the names
and roles of the persons so engaged.

The Contractor shall at all reasonable times give the Principal's Representative access to WUC.

The Principal shall ensure that none of the persons referred to in this subclause impedes the
Contractor.
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24.3 MINERALS, FOSSILS AND RELICS

Valuable minerals, fossils, articles or objects of antiquity or of anthropological or archaeological
interest, treasure trove, coins and articles of value found on the site shall as between the parties
be and remain the property of the Principal. Immediately upon the discovery of these things the
Contractor shall:

(a) take precautions to prevent their loss, removal or damage; and

(b) give the Principal's Representative written notice of the discovery.

All costs so incurred by the Contractor shall be assessed by the Principal's Representative and
added to the contract sum.

24.4  SITE PART OF EXISTING OPERATION OF THE PRINCIPAL

The Contractor acknowledges that, while the WUC is being performed:

(a) the Principal will continue to conduct its business, including the operation of the
Mine, from the site;

(b) the Contractor shall have no right of exclusive occupation of any part of the site and
shall access the site only in accordance with the directions of the Principal’s
Representative;

(c) clients, suppliers, contractors, employees and agents of the Principal will have
access to the site to conduct business with the Principal,

(d) the Contractor must:

(i) perform the WUC in such a manner as to interfere to the least extent possible with

the conduct of the business of the Principal and of any tenants or invitees of the
Principal on the site;

(i) only access the site during the hours and on the days provided for in the Contract;

(iii) take all steps necessary to protect the safety of the Principal and the employees,
agents, and invitees of the Principal and of tenants of the Principal from risks to
safety caused by the performance of the WUC,;

(iv) complete such safety or other training or induction as the Principal’s Representative
from time to time directs;

(v) comply with all procedures, policies and rules adopted from time to time by the
Principal in connection with the site;

(vi) keep itself informed as to the requirements of, comply with and not do anything
which may place the Principal in breach of laws and legislative requirements
applying to the site and the operation of the Principal’s business;

(vii) erect appropriate signage for the benefit of employees, agents and invitees of the
Principal at the site to enable them to find their way around the site;

(viii) keep the site clean and tidy at all times;

(ix) keep the Principal’s Representative and the Principal informed as frequently as
possible and at least on a daily basis of the operations of the Contractor which may
affect the conduct of the business of the Principal at the site and to refrain from
performing any matter or thing which may affect the operations of the Principal
without first obtaining the approval in writing of the Principal’s Representative; and
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(X) consult and co-operate with the Principal’s Representative, the Principal and any
tenant of the Principal and attend meetings as required by the Principal’s
Representative in relation to the interface between the business operations of the
Principal and the performance of the WUC.

The Contractor shall not have any claim or other entitlement as a consequence of the Principal
conducting its business from the site. Any costs, losses, damages or expenses incurred by the
Contractor as a consequence of the Principal conducting its business on the site are deemed to
be included in the contract sum.

24.5 WORK ON OR TO ADJOINING PROPERTIES

Where the nature of the WUC requires that the Contractor execute work over, on, to, under or
near an adjoining site or property then the Contractor shall:

(a) at its own cost, obtain the written consent of the adjoining owner, which may be
subject to conditions as to working space, period of time, hours of work. or
otherwise,;

(b) comply with all conditions attaching to such consent and in any event shall make

good at its own cost and with the least possible delay, or at the option of the
adjoining owner, meet the cost of making good, any damage to adjoining properties
arising out of its operations; and

(c) at its own cost, procure all consents from any Government Authority that may be
necessary to execute any work over, on to or near an adjoining site or property.

24.6 SEPARATE CONTRACTORS

The Principal may arrange for or allow separate contractors (“separate contractors”) to work upon
the site to perform concurrently with the execution by the Contractor of the Works any:

(a) work other than work which pursuant to this Contract is to be performed by the
Contractor,

(b) work which has been omitted from the WUC as a variation under clause 36; or

(c) works required by the Principal in addition to the occupation or operation of the

Works, including the construction of other work, or the fit out and the delivery,
installation, connection and commissioning of any plant, fixtures or equipment.

The Contractor must co-ordinate the performance of the WUC with the performance of the work
of separate contractors.

Where a conflict or dispute arises in relation to the sequencing or co-ordination of the work of
separate contractors with the WUC, the Principal’s Representative must direct in what order and
at what time the Contractor may perform the WUC.

Except for circumstances outlined in clause 24.7, the Contractor shall have no claim or entitlement
as a consequence of separate contractors being on the site or for any thing caused or contributed
to by a separate contractor.

The Contractor will provide all separate contractors with such access to the Works as may be
necessary for them to carry out their work.
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The Contractor shall make available and co-ordinate with such separate contractors:
(a) to the extent that they are available on site and not reasonably required by the
Contractor for its own use:
(i) access to lifts for workers and materials;
(i)  services, connections and interfaces; and
(iif) use of construction amenities;
(b) the protection of works completed by such separate contractors;

(c) at meetings convened by the Principal’s Representative for the purposes of co-
ordination which the Contractor must attend.

The Contractor is not responsible for any damage to the Works to the extent that it is caused by
any act or default of separate contractors.

If the Contractor damages the work of a separate contractor the Principal may retain the separate
contractor or a third party to repair that work. The cost to the Principal of repairing the damage
shall be a debt due and owing from the Contractor to the Principal.

24.7 CLAIMS FOR SEPARATE CONTRACTORS

The circumstances below trigger an entitlement to an adjustment to the contract sum or an EOT
in relation to the performance of work by separate contractors or the presence of separate
contractors on the site:

(a) the Principal’s Representative has given a direction under clause 24.6; and

(b) the direction has the effect of causing the Contractor to change the order or time in
which the work is to be performed from an order or time which was previously the
subject of an approval by the Principal’s Representative (whether in the program
or, if there is one, a revised program or otherwise); and

(c) the cause of the direction could not reasonably have been anticipated by the
Contractor at the time of that approval had it made all relevant enquires;

(d) the Contractor has used reasonable endeavours to avoid or minimise the effect of
the direction and the circumstances which gave rise to the direction; and

(e) the circumstances giving rise to the direction were beyond the control of the
Contractor and did not arise as a consequence of a breach of the Contract by the
Contractor.

25 LATENT CONDITIONS

The Contractor acknowledges and agrees that it has acquainted itself with the condition of the
site, including the Existing Works and the Principal's Project Requirements and Principal Supplied
Information prior to executing this Contract, and that the Contractor will have no claim or
entitlement based on a lack of knowledge of any of the conditions mentioned in this clause except
as specifically allowed for in this Contract.

AS4902-2000_0 Design and Construct.docx 42



Harradynamics AS4902 General Conditions of Contract — Proforma

26 SETTING OUT THE WORKS

26.1 SETTING OUT

The Principal shall ensure that the Principal's Representative gives the Contractor the data,
survey marks and like information necessary for the Contractor to set out the Works, together
with those survey marks specified in the Contract. For the avoidance of doubt, recovery marks
have been established on site and are shown on the drawings forming part of the Principal's
project requirements and the Works shall be set out from those marks. The Contractor shall,
otherwise set out the Works in accordance with the Contract.

26.2 ERRORS IN SETTING OUT

The Contractor shall rectify every error in the position, level, dimensions or alignment of any WUC
after promptly notifying the Principal's Representative and unless the Principal's Representative
within 3 days directs otherwise.

If the error was caused by incorrect data, survey marks or information given by the Principal's
Representative, the cost incurred by the Contractor in rectifying the error shall be assessed by
the Principal's Representative and added to the contract sum.

26.3 CARE OF SURVEY MARKS

(a) The Contractor shall keep in their true positions all survey marks supplied by the
Principal's Representative.

(b) The Contractor shall reinstate any survey mark disturbed, after promptly notifying
the Principal's Representative and unless the Principal's Representative within 3
days directs otherwise.

(c) If the disturbance was caused by a person referred to in subclause 24.2 other than
the Contractor, the cost incurred by the Contractor in reinstating the survey mark
shall be assessed by the Principal's Representative and added to the contract sum.

27 CLEANING UP

The Contractor shall keep the site and WUC clean and tidy and regularly remove rubbish and
surplus material.

Within 14 days after the date of practical completion, the Contractor shall remove temporary works
and construction plant. The Principal's Representative may extend the time to enable the
Contractor to perform remaining obligations.

If the Contractor fails to comply with the preceding obligations in this clause, the Principal's
Representative may direct the Contractor to rectify the non-compliance and the time for
rectification.

If:

(a) the Contractor fails to comply with such a direction; and

(b) that failure has not been made good within 5 days after the Contractor receives
written notice from the Principal's Representative that the Principal intends to have
the subject work carried out by others,
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the Principal may have that work so carried out and the Principal's Representative shall certify
the cost incurred as moneys due from the Contractor to the Principal. The rights given by this
paragraph are additional to any other rights and remedies.

28 MATERIALS, LABOUR AND CONSTRUCTION PLANT

Except where the Contract otherwise provides, the Contractor shall supply everything necessary
for the proper performance of the Contractor’s obligations and discharge of the Contractor’s
liabilities.

In respect of any materials, machinery or equipment to be supplied by the Contractor in
connection with the Contract, the Principal's Representative may direct the Contractor to:

(a) supply particulars of the mode and place of manufacture, the source of supply, the
performance capacities and other related information; and

(b) arrange reasonable inspection at such place or sources by the Principal's
Representative, the Principal and persons authorised by the Principal.

The Principal's Representative may give the Contractor a written direction not to remove materials
or construction plant from the site. Thereafter the Contractor shall not remove them without the
Principal's Representative’s prior written approval (which shall not be unreasonably withheld).

28A  PASSING OF TITLE AND RISK

(a) Title to any goods, materials or equipment supplied or transferred to the Principal
as part of the Works passes to the Principal on payment for the goods, materials or
equipment by the Principal whether directly or by payment of a progress claim that
includes the Works of which the goods, materials or equipment form a part.

(b) Risk in goods, materials or equipment passes to the Principal only after the date of
performance testing completion or the date of termination of this Contract,
whichever is the earlier.

(c) For the avoidance of doubt and notwithstanding any other provision of this Contract,
where the goods, materials or equipment have not yet been used in the performance
of the Works or delivered to the site and payment is being made progressively then
title in that part or proportion of the goods or materials for which payment has been
made will have passed to the Principal, whether the goods, materials or equipment
are complete or not.

29 QUALITY

29.1 QUALITY OF MATERIAL AND WORK

Unless otherwise provided, the Contractor shall use suitable new materials and proper and
tradesmanlike workmanship.
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29.2 QUALITY ASSURANCE

If the Contract elsewhere requires further quality assurance, the Contractor shall:

(a) plan, establish and maintain a conforming quality system; and

(b) ensure that the Principal's Representative has access to the quality system of the
Contractor, consultants and subcontractors so as to enable monitoring and quality
auditing.

Any such quality system shall be used only as an aid to achieving compliance with the Contract
and to document such compliance. Such system shall not discharge the Contractor’s other
obligations under the Contract.

29.3 DEFECTIVE WORK

If the Principal's Representative becomes aware of work done (including material provided) by
the Contractor which does not comply with the Contract, the Principal's Representative shall as
soon as practicable give the Contractor written details thereof. If the subject work has not been
rectified, the Principal's Representative may direct the Contractor to do any one or more of the
following (including times for commencement and completion):

(a) remove the material from the site;

(b) demolish the work;

(c) redesign, reconstruct, replace or correct the work; and

(d) not deliver it to the site.

If:

(a) the Contractor fails to comply with such a direction; and

(b) that failure has not been made good within 8 days after the Contractor receives

written notice from the Principal's Representative that the Principal intends to have
the subject work rectified by others,

the Principal may have that work so rectified and the Principal's Representative shall certify the
cost incurred as moneys due from the Contractor to the Principal.

29.4 ACCEPTANCE OF DEFECTIVE WORK

Instead of a direction pursuant to subclause 29.3, the Principal's Representative may direct
the Contractor that the Principal elects to accept the subject work, whereupon there shall
be a deemed variation.

29.5 TIMING

The Principal's Representative may give a direction pursuant to this clause at any time before the
expiry of the last defects liability period.

AS4902-2000_0 Design and Construct.docx 45



Harradynamics AS4902 General Conditions of Contract — Proforma

30 EXAMINATION AND TESTING

30.1 TESTS
At any time before the expiry of the last defects liability period, the Principal's Representative may

direct that any WUC be tested. The Contractor shall give such assistance and samples and make
accessible such parts of WUC as may be directed by the Principal's Representative.

30.2 COVERING UP

The Principal's Representative may direct that any part of WUC shall not be covered up or made
inaccessible without the Principal's Representative’s prior written direction.

30.3 WHO CONDUCTS
Tests shall be conducted as provided elsewhere in the Contract or by the Principal's

Representative or a person (which may include the Contractor) nominated by the Principal's
Representative.

30.4 NOTICE
The Principal's Representative or the Contractor (whichever is to conduct the test) shall give

reasonable written notice to the other of the date, time and place of the test. If the other does not
attend, the test may nevertheless proceed.

30.5 DELAY
Without prejudice to any other right, if the Contractor or the Principal's Representative delays in

conducting a test, the other, after giving reasonable written notice of intention to do so, may
conduct the test.

30.6 COMPLETION AND RESULTS

On completion of the tests, the Contractor shall make good WUC so that it fully complies with the
Contract.

Results of tests shall be promptly made available by each party to the other and to the Principal's
Representative.

30.7 COSTS

Costs in connection with testing pursuant to this clause shall be borne by the Principal except
where the Contract otherwise provides or the test is consequent upon, or reveals a failure of the
Contractor to comply with the Contract (including this clause).

The Contractor must ensure that there are sufficient spare parts to carry out all necessary testing
and will not be entitled to any adjustment to the contract sum for the cost of those spare parts.
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30A PERFORMANCE TESTING
30A.1 TO BE CARRIED OUT

The Performance Testing must be commenced by the Contractor at the times in Item 7A, or if no
date is specified, as a condition precedent to practical completion.

The Performance Testing will reach Performance Testing Completion when:

(a) all of the tests identified in the Performance Testing have been successfully
performed; and

(b) all of the results of those tests show that the Works are operating to the standard
required by the Contract.

30A.2 OPERATING PLANT
The Contractor acknowledges that:

(a) while the Performance Testing is being carried out, the Works will be operated
normally as part of the Principal’s business and the Principal and its employees,
contractors and agents will be in full occupation of the Works and the site;

(b) the provisions of clauses 24.4 and 31 apply during the Performance Testing; and

(c) the Contractor will be liable to the Principal for any disruption caused to the Principal
in carrying out the Performance Testing which is not identified in the description of
the Performance Testing.

30A.3 COMPLETION OF PERFORMANCE TESTING

When the Contractor considers that Performance Testing Completion has been reached, it shall
notify the Principal’s Representative in writing enclosing a copy of all of the test results.

Within 14 days after receiving the request, the Principal’s Representative shall give the Contractor
and the Principal either a certificate of Performance Testing Completion evidencing the date of
Performance Testing Completion or written reasons for not doing so.

If the Principal’s Representative is of the opinion that Performance Testing Completion has been
reached, the Principal’s Representative may issue a certificate of Performance Testing
Completion even though no request has been made.

The issue of a certificate of Performance Testing Completion will be a precondition to the issue
of a final certificate.

31 WORKING HOURS

If the working hours and working days on the site are not stated elsewhere in the Contract, they
shall be as notified by the Contractor to the Principal's Representative before commencement of
work on site. They shall not be varied without the Principal's Representative’s prior written
approval, except when, in the interests of safety of persons or property, the Contractor finds it
necessary to carry out WUC otherwise, whereupon the Contractor shall give the Principal's
Representative written notice of those circumstances as early as possible.
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The Contractor acknowledges that:

(a) the Principal conducts its business at the site and will be operational while the WUC
is being performed,;

(b) those parts of the WUC nominated in Item 25A may only be performed while the
site or parts of the site are in shutdown;

(c) after practical completion, the Works will be in operation and may be in use 24 hours
a day 7 days a week;

(d) after practical completion and during other times nominated by the Principal, the
Contractor will only be allowed to access the Works to perform WUC during hours
nominated by the Principal which may be outside business hours, may be of limited
duration and may be during a shutdown period nominated by the Principal (which
may be at a time of the year most suited to the business of the Principal); and

(e) the Contractor will have no claim or entitlement as a consequence of the Contractor
being able to perform any part of the WUC subject to these constraints.

32 PROGRAMMING

32.1 DIRECTIONS AND REQUIREMENTS IN RELATION TO PROGRAM

The Contractor shall give the Principal’s Representative reasonable advance notice of when the
Contractor needs information, materials, documents or instructions from the Principal’s
Representative or the Principal.

The Principal and the Principal’s Representative shall not be obliged to give any information,
materials, documents or instructions earlier than the Principal or the Principal’s Representative,
as the case may be, should reasonably have anticipated at the date of execution of the Contract.

The Principal’s Representative may direct in what order and at what time the various stages or
portions of WUC shall be carried out (including to bring forward a date for practical completion).
If the Contractor can reasonably comply with the direction, the Contractor shall do so. If the
Contractor cannot reasonably comply, the Contractor shall give the Principal’s Representative
written notice of the reasons which notice must be given within 7 days of the direction. The right
of the Principal’s Representative to give a direction under this clause includes a right to give an
order to accelerate the WUC.

Subject to clause 32.3, if compliance with any such directions under this clause, causes the
Contractor to incur more or less cost than otherwise would have been incurred had the Contractor
not been given the direction, the difference shall be assessed by the Principal’s Representative
and added to or deducted from the contract sum.

32.2 PROVISION OF PROGRAM

Within 14 days of the execution of the Formal Instrument of Agreement, the Contractor must
submit to the Principal for its approval a program, complying with the requirements in Annexure
Part G, for the whole of the WUC which is consistent with this Contract.

The Principal’s Representative may give the Contractor a direction to submit to the Principal’s
Representative for approval, a draft revised program. If the Principal’s Representative gives its
written approval to a draft revised program, that draft shall become the revised program.
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Once the Principal’s Representative has given its approval to the program or a revised program,
the program or revised program may not be varied or altered in any way unless the Principal’s
Representative gives its approval to a change in writing.

The Contractor must not, without reasonable cause, depart from the program or, if there is a
revised program, the revised program approved by the Principal’s Representative.

32.3 ENTITLEMENT IN RELATION TO PROGRAM

The Contractor shall not have any claim or entitlement as a consequence of acceleration of the
WUC or a change to the time the various stages or portions of the WUC are carried out unless:

(a) either:

(i) the Contractor has received from the Principal’s Representative a direction
under clause 32.1 and within 7 days after receipt by the Contractor of the
direction and before the Contractor gives effect to the direction, the Contractor
has notified the Principal’s Representative in writing that the direction will
result in the Contractor incurring more cost (together with an estimate of that
cost); or

(i) the Principal’s Representative has accepted the Contractor’s Acceleration
Proposal in accordance with clause 34A.3(a); and

(b) the Contractor has achieved the acceleration or change required by the direction or
the Contractor’s Acceleration Proposal; and

(c) the need to accelerate the WUC or any part of it or to change the time in which the
various stages or portions of WUC are carried out does not result from any negligent
act, breach, omission or default by the Contractor (including breach of a
requirement that the Contractor perform the WUC in accordance with the provisions
of the Contract).

324 STATUSED PROGRAM

The Contractor shall provide with each progress claim a statused program showing the status of
the performance of the WUC performed to the date of the progress claim.

The Contractor acknowledges that the Principal’s Representative cannot process a monthly
progress claim without establishing the Contractor’s earned progress for the month of claim. The
Contractor must produce an updated program, with a status data date corresponding to month
end, for the Principal’s Representative to review.

33 SUSPENSION

33.1 PRINCIPAL’S REPRESENTATIVE’S SUSPENSION

The Principal's Representative may direct the Contractor to suspend the carrying out of the whole
or part of WUC for such time as the Principal's Representative thinks fit, if the Principal's
Representative is of the opinion that it is necessary:

(a) because of an act, default or omission of:

(i) the Principal's Representative, the Principal or its employees, consultants,
agents or other contractors (not being employed by the Contractor); or
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(i)  the Contractor, a consultant, a subcontractor or the employees or agents of
any of them;

(b) for the protection or safety of any person or property; or
(c) to comply with a court order.

33.2 CONTRACTOR’S SUSPENSION

If the Contractor wishes to suspend the carrying out of the whole or part of WUC, otherwise than
pursuant to subclause 39.9, the Contractor shall obtain the Principal's Representative’s prior
written approval. The Principal's Representative may approve the suspension and may impose
conditions of approval.

33.3 RECOMMENCEMENT

As soon as the Principal's Representative becomes aware that the reason for any suspension no
longer exists, the Principal's Representative shall direct the Contractor to recommence
suspended WUC as soon as reasonably practicable.

The Contractor may recommence WUC suspended pursuant to subclause 33.2 or 39.9 at any
time after reasonable notice to the Principal's Representative.

33.4 COST

The Contractor shall bear the cost of suspension pursuant to paragraph (a)(ii) of subclause 33.1
and subclause 33.2. If the Contractor made the protection, safety, court order or suspension of
work necessary, the Contractor shall bear the cost of suspension pursuant to paragraph (b) or (c)
of subclause 33.1. If the Contractor otherwise incurs more or less actual cost than otherwise
would have been incurred, the actual cost difference shall be assessed by the Principal's
Representative and added to or deducted from the contract sum and the Contractor will not be
entitled to any margin for profit, overheads administration or otherwise beyond the actual costs
incurred.

34 TIME AND PROGRESS

341 PROGRESS

The Contractor shall ensure that WUC reaches practical completion by the date for practical
completion.

34.2 NOTICE OF DELAY

A party becoming aware of anything which will probably cause delay to WUC shall promptly give
the Principal's Representative and the other party written notice of that cause and the estimated
delay.
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343 CLAIM

The Contractor shall be entitled to such extension of time for carrying out WUC (including reaching
practical completion) as the Principal's Representative assesses (‘EOT '), if:

(a) the Contractor is or will be delayed in reaching practical completion or Performance
Testing Completion by a qualifying cause of delay; and

(b) the Contractor gives the Principal's Representative, within 28 days of when the
Contractor should reasonably have become aware of that causation occurring, a
written claim for an EOT evidencing the facts of causation and of the delay to WUC
(including extent).

If further delay results from a qualifying cause of delay evidenced in a claim under paragraph (b)
of this subclause, the Contractor shall claim an EOT for such delay by promptly giving the
Principal's Representative a written claim evidencing the facts of that delay.

The Contractor will not be entitled to an EOT for a particular delay unless it has strictly satisfied
the requirements of clause 34.3 in relation to that delay and notification of the delay.

The qualifying causes of delay will give rise to an entittement to an EOT only when:
(a) the cause was beyond the reasonable control of the Contractor or an employee,

subcontractor or agent of the Contractor; and

(b) the Contractor or an employee, subcontractor or agent of the Contractor had not
contributed to the cause.

34.3A NOTICES OF POSSIBLE DELAY
The Contractor must give the Principal notice in writing within:

(a) if the delay occurred during shutdown, within 7 days; and

(b) otherwise within 14 days

of it becoming evident to the Contractor that it might be delayed in reaching practical completion
or Performance Testing Completion for any cause.

34.3B NOTICES OF CLAIM

Where the Contractor wishes to make a claim for an EOT for a delay which occurs in part or in
full during a shutdown, then it must:
(a) where the Contractor is delayed by one cause over a period of more than 7 days:

(i) give the Principal’s Representative notices in writing every 7 days from the
commencement of the delay until the delay ceases; and

(i) give the Principal’s Representative notice in writing within 3 days of the delay
ceasing;

(b) otherwise, give the Principal’s Representative notice in writing within 10 days of the
commencement of the delay.

Where the Contractor wishes to make a claim for an EOT where the delay occurs completely
outside a shutdown then it must:
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(a) where the Contractor is delayed by one cause over a period of more than 13 days:

(i) give the Principal’s Representative notices in writing every 14 days from the
commencement of the delay until the delay ceases; and

(i) give the Principal’s Representative notice in writing within 7 days of the delay
ceasing;

(b) otherwise, give the Principal’s Representative notice in writing within 21 days of the
commencement of the delay.

34.3C DELAY IN GRANTING EOT

A delay by the Principal or the failure of the Principal’s Representative to grant a reasonable EOT
shall not cause the date for practical completion or the date for Performance Testing Completion
to be set at large but nothing in this sub-clause shall prejudice any right of the Contractor to
damages.

34.4 ASSESSMENT

When both non-qualifying and qualifying causes of delay overlap, the Principal's Representative
shall apportion the resulting delay to WUC according to the respective causes’ contribution.

In assessing each EOT the Superintendent shall:

(a) disregard questions of whether
(i)  WUC can nevertheless reach practical completion without an EOT; or
(i) the Contractor can accelerate,

(b) have regard to but shall have regard to what prevention and mitigation of the delay
has not been effected by the Contractor.

34.5 EXTENSION OF TIME

Within 28 days after receiving the Contractor’s claim for an EOT, the Principal's Representative
shall give to the Contractor and the Principal a written direction evidencing the EOT so assessed.
If the Principal's Representative does not do so, there shall be a deemed assessment and
direction for an EOT as claimed.

Notwithstanding that the Contractor is not entitled to or has not claimed an EOT, the Principal's
Representative may at any time and from time to time before issuing the final certificate direct an
EOT but is not obliged to do so for the benefit of the Contractor.

34.6 PRACTICAL COMPLETION

The Contractor shall give the Principal's Representative at least 14 days written notice of the date
upon which the Contractor anticipates that practical completion will be reached.

When the Contractor is of the opinion that practical completion has been reached, the Contractor
shall in writing request the Principal's Representative to issue a certificate of practical completion.
Within 14 days after receiving the request, the Principal's Representative shall give the Contractor
and the Principal either a certificate of practical completion evidencing the date of practical
completion or written reasons for not doing so.
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If the Principal's Representative is of the opinion that practical completion has been reached, the
Principal's Representative may issue a certificate of practical completion even though no request
has been made.

34.7 LIQUIDATED DAMAGES

If WUC does not reach practical completion by the date for practical completion, the Principal's
Representative shall certify, as due and payable to the Principal, liquidated damages in Item 28
for every day after the date for practical completion to and including the earliest of the date of
practical completion or termination of the Contract or the Principal taking WUC out of the hands
of the Contractor.

If the Contractor does not achieve Performance Testing Completion by the date for Performance
Testing Completion, the Principal's Representative shall certify, as due and payable to the
Principal, liquidated damages in Item 28 for every day after the date for Performance Testing
Completion to and including the earliest of the date of Performance Testing or termination of the
Contract or the Principal taking Performance Testing out of the hands of the Contractor.

If an EQOT is directed after the Contractor has paid or the Principal has set off liquidated damages,
the Principal shall forthwith repay to the Contractor such of those liquidated damages as represent
the days the subject of the EOT.

34.8 DELAY COSTS

For every working day the subject of an EOT for a compensable cause and for which the
Contractor gives the Principal's Representative a claim for delay damages pursuant to subclause
41.1, damages certified by the Principal's Representative under subclause 41.3 (‘delay damages')
shall be due and payable to the Contractor.

34A ACCELERATION TO ACHIEVE PRACTICAL COMPLETION
34A.1 CONTRACTOR’S ACCELERATION PROPOSAL

The Principal’s Representative may at any time give the Contractor a direction to provide the
Principal’s Representative with the following information in relation to proposed acceleration of
the WUC (“Contractor’s Acceleration Proposal’):

(a) details of the additional labour and construction plant which the Contractor
considers will be required to comply with the proposed acceleration;

(b) the hours of work which will be required to be performed by the Contractor outside
the working hours or the working days defined in the Contract and the construction
program to enable the Contractor to achieve the proposed acceleration;

(c) details of additional supervision which the Contractor will be required to provide to
achieve the proposed acceleration;

(d) the Contractor’'s extra costs and expenses which it may reasonably incur in
achieving the proposed acceleration;

(e) a draft revised program which will be implemented to achieve the proposed
acceleration; and

() an Occupational Health and Safety Risk Assessment detailing any increased
Occupational Health and Safety risks and clear actions to address the risks arising
from the revised program.
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34A.2 PROVIDE CONTRACTOR’S ACCELERATION PROPOSAL

The Contractor must provide the Principal’s Representative with the Contractor’'s Acceleration
Proposal within 7 days of receipt of the direction given under clause 34A.1.

34A.3 POWER TO DIRECT

On receipt of the Contractor’'s Acceleration Proposal, the Principal’s Representative may do any
one of the following:

(a) advise the Contractor in writing that the Principal accepts the Contractor’s
Acceleration Proposal in which case:
(i)  the Contractor shall comply with the Contractor’s Acceleration Proposal,

(i)  the date for practical completion shall be revised to the date contained in the
Contractor’s Acceleration Proposal; and

(iii) to the extent that the acceleration is necessary to overcome delays for which
the Contractor is responsible (and for which there is no entitlement to an EOT)
the Contractor will not be entitled to any addition to the contract sum;

(iv) where clause 32A.3(a)(iii) does not apply and subject to clause 32.3, the
Contractor may claim the costs of the acceleration as a variation and the
contract sum shall be adjusted by the amount of the variation;

(v) the draft revised program shall become the revised construction program; or

(b) reject the Contractor’s Acceleration Proposal; or

(c) give the Contractor a direction under Clause 32.1 to accelerate the WUC in which
case the provisions of Clause 32 shall apply to that direction.

34B FORCE MAJEURE

34B.1 NOTICE AND RELIEF

If an event of Force Majeure occurs, then:

(a) as soon as reasonably practicable after that event of Force Majeure arises, the
Contractor must notify the Principal's Representative of:
(i)  the event of Force Majeure; and

(i) the expected duration of the delay arising directly out of the event of Force
Majeure;

(b) the parties' obligations under the Contract which are prevented by the event of
Force Majeure are suspended for the duration of the actual delay arising directly
out of the event of Force Majeure.

34B.2 MITIGATION OF EVENT

The parties must use their reasonable endeavours to remove or relieve any event of Force
Majeure and to minimise the delay caused by any event of Force Majeure.

34B.3 TERMINATION FOR FORCE MAJEURE

If an event of Force Majeure continues to affect the performance of the WUC for a continuous
period of 90 days, either party may terminate this Contract by serving written notice on the other.
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34B.4 CONSEQUENCES OF TERMINATION

If a party terminates this Contract under clause 34B.4:

(a) the rights and obligations of the parties under this Contract (including, but not
limited to, any licence) cease;

(b) any accrued rights or remedies of a party are not affected; and

(c) clause 40(b) shall apply.
35 DEFECTS LIABILITY

351 CONTRACTOR TO RECTIFY

The defects liability period stated in Item 31 shall commence on the date of Performance Testing
Completion at 4:00 pm.

The Contractor shall carry out rectification at times and in a manner causing as little
inconvenience to the occupants or users of the Works as is reasonably possible.

The Contractor must carry out rectification of all defects to enable Performance Testing
Completion to be reached.

As soon as possible after the date of Performance Testing Completion, the Contractor shall rectify
all defects existing at the date of Performance Testing Completion that did not prevent the
granting of Performance Testing Completion.

During the defects liability period, the Principal's Representative may give the Contractor a
direction to rectify a defect which:

(a) shall identify the defect and the date for completion of its rectification; and

(b) may state a date for commencement of the rectification and whether there shall be
a separate defects liability period therefore (not exceeding that in Item 31,
commencing at 4:00 pm on the date the rectification is completed and governed by
this clause).

If the rectification is not commenced or completed by the stated dates, the Principal may have the
rectification carried out by others but without prejudice to any other rights and remedies the
Principal may have. The cost thereby incurred shall be certified by the Principal's Representative
as moneys due and payable to the Principal.

35.2 URGENT REPAIRS

Where the Principal considers that the rectification of a defect must be carried out urgently for
safety reasons or because a defect will impede the operation of the Mine:

(a) the Principal must notify the Contractor of the defect and the need to urgently repair
it as soon as practicable (and, where possible, before the rectification work is
carried out);

(b) the Principal may rectify the defect;

(c) the Principal's Representative must assess what portion of the cost incurred by the
Principal in rectifying the defect should reasonably be borne by the Contractor and
certify that amount as moneys due and payable by the Contractor to the Principal.
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35.3 EXPIRY OF SUBCONTRACTOR WARRANTIES

If:

(a) during the defect liability period, a direction is given under clause 35.1 to rectify a
defect;
(b) the defect is in WUC carried out by a subcontractor or in equipment or materials

supplied by a supplier; and

(c) the contractual obligation of that subcontractor or supplier to rectify the defect has
expired, such that the Contractor has lost the right to require the subcontractor or
supplier to rectify the defect,

(d) then, the Contractor must rectify the defect at the Contractor's cost.

36 VARIATIONS

36.1 DIRECTING VARIATIONS

The Contractor shall not vary WUC except as directed in writing and subject to clause 36.1A not
until the valuation of the variation has been determined under clause 36.4.

A written assignment under clause 9.9 will be a direction in writing for the purposes of this clause.

The Principal's Representative, before the date of practical completion, may direct the Contractor
to vary WUC by any one or more of the following which is nevertheless of a character and extent
contemplated by, and capable of being carried out under, the provisions of the Contract (including
being within the warranties in subclause 2.2):

(a) increase, decrease or omit any part;

(b) change the character or quality;

(c) change the levels, lines, positions or dimensions;

(d) carry out additional work;

(e) demolish or remove material or work no longer required by the Principal.

36.1A URGENT VARIATIONS

If the Principal's Representative is of the opinion that the matter is one of such urgency that the
variation should proceed before the variation has been valued, then the Principal's Representative
may give oral or written notice to the Contractor to that effect, and the Contractor must
immediately proceed with the variation, which will then be valued in accordance with clause 36.4.
If an oral instruction is given, the Principal's Representative will confirm it in writing as soon as
possible thereafter.

36.2 PROPOSED VARIATIONS

The Principal's Representative may give the Contractor written notice of a proposed variation.
The parties intend that, except in relation to urgent variations (under clause 36.1A), the Principal's
Representative will give such notice in relation to all variations.
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The Contractor shall within 10 business days after receiving such notice, notify the Principal's
Representative whether the proposed variation can be effected, together with, if it can be effected,
the Contractor’s estimate of the:

(a) effect on the program (including the date for practical completion); and
(b) cost (including all warranties and time-related costs, if any) of the proposed
variation.

The Principal's Representative may direct the Contractor to give a detailed quotation for the
proposed variation supported by measurements or other evidence of cost.

The Contractor’s costs for each compliance with this subclause shall be certified by the Principal's
Representative as moneys due to the Contractor.

Within 5 business days of receiving the notice and any detailed quotation from the Contractor, the
Principal's Representative must provide a notice to the Contractor confirming:

(a) that the Contractor is not to proceed with the variation; or

(b) that the Contractor is to proceed with the variation (and this notice must confirm it
is a 'Variation Notice') and:

(i) the Contractor's estimate or detailed quotation is accepted as the agreed
amount of the variation; or

(i)  the Contractor's estimate or detailed quotation is not accepted as the agreed
amount and advising of the Principal's Representative's assessment of the
variation under clause 36.4.

36.2A NOTICE OF VARIATIONS
If the Contractor considers that a direction by the Principal's Representative is a direction to carry

out a variation, then the Contractor must, within 5 business days of receiving the direction notify
the Principal's Representative of that interpretation.

The Principal's Representative must respond within 5 business days of receiving such a notice
and:

(a) confirm whether or not the direction is a variation;
(b) if it is, give notice under clause 36.2 or withdraw the direction;
(c) if it is not, confirm or withdraw the direction.

If the Principal's Representative responds that the direction is not a variation and the Contractor
disagrees, the Contractor must submit an estimate pursuant to clause 36.2 and may then refer
the issue to dispute resolution under the Contract.

36.3 VARIATIONS FOR CONVENIENCE OF CONTRACTOR

If the Contractor requests the Principal's Representative to direct a variation for the convenience
of the Contractor, the Principal's Representative may do so. The direction shall be written and
may be conditional. Unless the direction provides otherwise, the Contractor shall be entitled to
neither extra time nor extra money.

AS4902-2000_0 Design and Construct.docx 57



Harradynamics AS4902 General Conditions of Contract — Proforma

36.4 PRICING

The Principal's Representative shall, as soon as possible, price the actual cost (exclusive of any
mark up for profit, administration, overheads or any other margin to the Contractor) to the
Contractor of each variation using the following order of precedence:

(a) prior agreement;
(b) applicable rates or prices in the Contract;
(c) rates or prices in a schedule of rates or schedule of prices, even though not Contract

documents, to the extent that it is reasonable to use them; and
(d) reasonable rates or prices.

The actual cost of the variation will be added or subtracted from the cost component of the GMP.
For the avoidance of doubt, no Agreed Margin will be payable on any deduction from the GMP
under this clause.

Notwithstanding the other terms of this clause, variations for the assignment of long lead time
contracts under clause 9.9 will be priced as 2% of the contract sum of the long lead time contract
assigned, without entitlement on the part of the Contractor to any Agreed Margin or any other
margin or cost.

37 PAYMENT

371 PROGRESS CLAIMS

The Contractor shall claim payment progressively in accordance with the process in
Annexure Part F.

An early progress claim shall be deemed to have been made on the date for making that claim.

Each progress claim shall be given in writing to the Principal's Representative and shall include
details of the value of WUC done and may include details of other moneys then due to the
Contractor pursuant to provisions of the Contract.

Each progress claim must be accompanied by a subcontractor's statement regarding worker's
compensation, payroll tax and remuneration (as set out in Annexure Part K or as may be
amended from time to time) and any other statement or document necessary under a legislative
requirement.

37.2 CERTIFICATES

The Principal’s Representative shall, within 14 days after receiving such a progress claim, issue
to the Principal and the Contractor:

(e) a progress assessment evidencing the Principal’s Representative’s opinion of the
moneys due from the Principal to the Contractor pursuant to the progress claim and
reasons for any difference (‘progress assessment’) having regard to:

(i)  the contract sum including any additions to or deductions from the contract
sum;

(i)  the value or proportion of work completed by the Contractor during the period
of the progress claim;
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(iii) deducting from (ii), the cost which in the opinion of the Principal’s
Representative would be required to rectify any defect or omission in the work
completed during the period of the progress claim;

(iv) deducting from (ii), any amount which the Principal is entitled to withhold or

deduct; and
() a certificate evidencing the Principal’s Representative’s assessment of retention
moneys and moneys due from the Contractor to the Principal pursuant to the
Contract.

If the Contractor does not make a progress claim in accordance with Item 32, the Principal’s
Representative may issue the progress assessment with details of the calculations and shall issue
the certificate in paragraph (b), but is not obliged to do so for the benefit of the Contractor.

The Principal has provided the Contractor with a pro-forma progress payment claim determination
in Annexure Part Q of this Contract. The Contractor is to note that this pro-forma requires an up
to date and statused schedule of the works in order that the Principal’s Representative can
calculate an ‘earned value’ for the work completed by the Contractor in the month of claim.

37.2A VALUE OF PAYMENT

The amount of the progress payment to which the Contractor is entitled is the amount calculated
by subtracting from the progress assessment the amount of the certificate described in (b) and
any amount which, pursuant to the Contract or any legislative requirement, the Principal is entitled
to withhold or deduct which has not been deducted in the progress assessment.

37.2B PAYMENT

The Principal must pay the Contractor the amount calculated under clause 37.2A within the last
to occur of:

(a) 14 days of the issue by the Principal’s Representative of the progress assessment;
and
(b) 7 days after receipt by the Principal or the Principal’s Representative of:

(i)  any security required under clause 5, clause 37.2C or clause 37.3;

(i) a tax invoice from the Contractor for the amount payable required under
clause 46.3;

(iif)y any program, revised program or statused program required under clause 32;

(iv) any evidence of any insurance taken out by the Contractor which is required
under the Contract; and

(v) anyevidence of payment of workers and subcontractors required under clause
38.

If the balance of the assessments issued under this clause show an amount owing by the
Contractor to the Principal, the Contractor must pay the Principal that amount within 7 days of
receipt by the Contractor of the assessments.

Neither a progress assessment nor a payment of moneys shall be evidence that the subject WUC
has been carried out satisfactorily. Payment other than final payment shall be payment on account
only.
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37.3 UNFIXED PLANT AND MATERIALS

The Principal shall not be liable to pay for unfixed plant and materials unless they are listed in
Item 33 and the Contractor:

(a) provides the additional security in Item 13(e); and

(b) satisfies the Principal's Representative that the subject plant and materials have
been paid for, properly stored and protected, and labelled the property of the
Principal.

Upon payment to the Contractor and the release of any additional security in paragraph (a), the
subject plant and materials shall be the unencumbered property of the Principal.

37.3A DEDUCTION OF MONEYS

Any debt due from the Contractor to the Principal under this Contract may be deducted by the
Principal from:

(@) any monies which may become payable to the Contractor by the Principal; and
(b) any security held by the Principal.

This clause does not affect the right of the Principal to recover the debt or any balance after
exercising any rights under this clause by any other means available under this Contract or at
law.

The Principal may withhold from any progress payment or retain from security which it is required
under the Contract to release or return, an amount sufficient to cover any outstanding claim
alleged by the Principal against the Contractor under or in connection with the Contract (whether
or not that claim has at that time been liquidated).

37.3B TAXES

The Contractor is solely responsible for any and all taxes (except to the extent dealt with in clause
37A), duties, levies, charges and deductions including, but not limited to sales tax, payroll tax,
customs duty and fuel excise (including any penalties and additional payments thereon), paid or
payable in the execution and performance of the Contract and they are deemed to be included in
the contract sum.

If, pursuant to a concession agreement, the Principal is granted relief from import and export
duties (including commercial handling charges), taxes or fees, and such relief is made available
to the Contractor, to the extent the Principal is legally permitted to do so, the Contractor agrees:

(a) to import/export and document goods/materials to enable maximum advantage to
be taken of such relief from applicable duties, taxes and fees; and

(b) not to sell, transfer or dispose of equipment or goods assigned to the provision of
the Works without the prior written approval of the Principal and without payment of
the applicable duties, taxes and fees due to any Government Authority.

Where equipment or goods have been imported under either (i) a concession agreement or other
sponsorship by the Principal duty free or (ii) a temporary import bond or similar regime, and there
is a legal requirement to export the unused equipment or goods at the termination of the Contract,
the Contractor shall be responsible at its own expense for either:

(a) exporting the equipment or goods to another country; or
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(b) where permitted by the applicable legislative requirements, paying duty in lieu of
the export obligation.

37.4 FINAL PAYMENT CLAIM AND CERTIFICATE

Within 28 days after the expiry of the last defects liability period or the issue of a certificate of
completion Performance Testing Completion under clause 30A.3, whichever is the latter, the
Contractor shall give the Principal's Representative a written final payment claim endorsed ‘Final
Payment Claim’ being a progress claim together with all other claims whatsoever in connection
with the subject matter of the Contract.

Within 42 days after the expiry of the last defects liability period or the issue of a certificate of
Performance Testing Completion under clause 30A.3, whichever is the latter, the Principal's
Representative shall issue to both the Contractor and the Principal a final certificate evidencing
the moneys finally due and payable between the Contractor and the Principal on any account
whatsoever in connection with the subject matter of the Contract.

Those moneys certified as due and payable shall be paid by the Principal or the Contractor, as
the case may be, within 7 days after the debtor receives the final certificate.

The final certificate shall be conclusive evidence of accord and satisfaction, and in discharge of
each party’s obligations in connection with the subject matter of the Contract except for:

(a) fraud or dishonesty relating to WUC or any part thereof or to any matter dealt with
in the final certificate;

(b) any defect or omission in the Works or any part thereof which was not apparent at
the end of the last defects liability period, or which would not have been disclosed
upon reasonable inspection at the time of the issue of the final certificate;

(©) any accidental or erroneous inclusion or exclusion of any work or figures in any
computation or an arithmetical error in any computation; and

(d) unresolved issues the subject of any notice of dispute pursuant to clause 42, served
before the 7th day after the issue of the final certificate.

37.5 INTEREST

Interest in Item 36 shall be due and payable after the date of default in payment.

37.6 OTHER MONEYS DUE

The Principal may elect that moneys due and owing otherwise than in connection with the subject
matter of the Contract also be due to the Principal pursuant to the Contract.

37A  GOODS AND SERVICES TAX
37A.1 DEFINITIONS USED IN THIS GST CLAUSE

The terms "GST", "GST law" and other terms used in this clause 37A have the meanings given
to them by the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (as amended from
time to time) or any replacement or other relevant legislation and regulations, except that "GST
law" also includes any other legislation enacted to validate, recapture or recoup tax collected as
GST.
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37A.2 CONSIDERATION DOES NOT INCLUDE GST

Unless otherwise stated, all consideration or other amount payable by the Recipient to the
Supplier howsoever described in this Contract does not include GST.

37A.3 RECOVERY OF GST

If a Supply under this Contract is subject to GST, the Recipient must pay to the Supplier an
additional amount equal to the amount of the Consideration multiplied by the prevailing GST rate.

37A.4 TIME AND PLACE OF PAYMENT

The additional amount under clause 37A.3 is payable at the same time as the Amount of the
Consideration for the Supply is payable or to be provided. However, the additional amount need
not be paid until the Supplier provides a Tax Invoice to the Recipient.

37A.5 VARIATIONS
(a) If the amount of GST payable in accordance with clause 37A.3 is found to differ

from the amount paid in relation to a Supply:

(i) If the amount of GST paid is more than is required under the GST law the
Supplier shall refund the excess amount to the Recipient;

(i)  If the amount of GST paid is less than is required under the GST law, the
Recipient shall pay the Supplier the difference.

(b) For the purposes of calculating further variations under this clause 37A.6, any
additional amount referred to in clause 37A.3 is taken to be amended by the amount
of any earlier variation made under this clause 37A.6.

37A.6 REIMBURSEMENT
If either the Recipient or Supplier is entitled to be reimbursed or indemnified under this Contract,
the amount to be reimbursed or indemnified by either party is to be the GST Exclusive amount.

For the avoidance of doubt, the amount of any reimbursement does not include any amount
attributable to GST for which either the Recipient or Supplier is entitled to an Input Tax Credit.

37B  SECUITY OF PAYMENT
37B.1 PROGRESS ASSESSMENT

The Principal’s Representative, shall ensure that the progress assessment and certificate:

(a) identifies the payment claim to which the progress assessment and certificate
relates; and

(b) states that amount of the payment that the Principal proposes to make; and

(c) if the amount referred to in the schedule is less that the amount claimed by the

Contractor, the Principal's reasons why the scheduled amount is less than the
amount claimed by the Contractor, and the Principal's full and detailed reasons for
withholding the whole or part of the payment claimed by the Contractor.

37B.2 PRINCIPAL MAY CHOOSE TO DELIVER A PAYMENT SCHEDULE

If the Contractor delivers a claim for payment pursuant to the Payments Act then, unless the
Principal delivers a payment schedule within the time required by the Payments Act, the progress
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assessment and certificate issued by the Principal’s Representative under clause 37.2 shall
together comprise the payment schedule referred to in the Payments Act.

38 PAYMENT OF WORKERS, CONSULTANTS AND SUBCONTRACTORS

38.1 WORKERS, CONSULTANTS AND SUBCONTRACTORS

The Contractor shall give in respect of a progress claim, documentary evidence of the payment
of moneys due and payable to:

(a) workers of the Contractor and of the subcontractors;
(b) consultants; and
(c) subcontractors,

in respect of WUC the subject of that claim.

If the Contractor is unable to give such documentary evidence, the Contractor shall give other
documentary evidence of the moneys so due and payable to workers, consultants and
subcontractors.

Documentary evidence, except where the Contract otherwise provides, shall be to the Principal's
Representative’s satisfaction.

38.2 WITHHOLDING PAYMENT

Subject to the next paragraph, the Principal may withhold moneys certified due and payable in
respect of the progress claim until the Contractor complies with subclause 38.1.

The Principal shall not withhold payment of such moneys in excess of the moneys evidenced
pursuant to subclause 38.1 as due and payable to workers, consultants and subcontractors.

38.3 DIRECT PAYMENT

Before final payment, the Principal, if not aware of a relevant relation-back day (as defined in the
Corporations Law) may pay unpaid moneys the subject of subclause 38.1 directly to a worker,
consultant or subcontractor where:

(a) permitted by law;
(b) given a court order in favour of the worker, consultant or subcontractor; or
(c) requested in writing by the Contractor.

Such payment and a payment made to a worker, consultant or subcontractor in compliance with
a legislative requirement shall be deemed to be part-satisfaction of the Principal’s obligation to
pay pursuant to subclause 37.2 or 37.4, as the case may be.

39 DEFAULT OR INSOLVENCY

39.1 PRESERVATION OF OTHER RIGHTS

If a party breaches (including repudiates) the Contract, nothing in this clause shall prejudice the
right of the other party to recover damages or exercise any other right or remedy.
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39.2

CONTRACTOR’S DEFAULT

If the Contractor commits a substantial breach of the Contract, the Principal may, by hand or by
registered post, give the Contractor a written notice to show cause.

Substantial breaches include, but are not limited to:

(a)

(b)
(c)

(d)

(e)

39.3

failing to:

(i)  perform properly the Contractor’s design obligations;
(i)  provide security;

(iii) provide evidence of insurance;

(iv) comply with a direction of the Principal's Representative pursuant to
subclause 29.3; or

(v) use the materials or standards of work required by the Contract;
wrongful suspension of work;

substantial departure from a program without reasonable cause or the Principal's
Representative’s approval,

where there is no program, failing to proceed with due expedition and without delay;
and

in respect of clause 38, knowingly providing documentary evidence containing an
untrue statement.

PRINCIPAL’S NOTICE TO SHOW CAUSE

A notice under subclause 39.2 shall state:

(a)
(b)
(c)

(d)

(e)
39.4

that it is a notice under clause 39 of these General Conditions;
the alleged substantial breach;

that the Contractor is required to show cause in writing why the Principal should not
exercise a right referred to in subclause 39.4;

the date and time by which the Contractor must show cause (which shall not be less
than 7 clear days after the notice is received by the Contractor); and

the place at which cause must be shown.

PRINCIPAL’S RIGHTS

If the Contractor fails to show reasonable cause by the stated date and time, the Principal may
by written notice to the Contractor:

(a)

(b)

take out of the Contractor’s hands the whole or part of the work remaining to be
completed and suspend payment until it becomes due and payable pursuant to
subclause 39.6; or

terminate the Contract.
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39.5 TAKE OUT
The Principal shall complete work taken out of the Contractor’s hands and may:

(a) use materials, equipment and other things intended for WUC; and
(b) without payment of compensation to the Contractor:

(i) take possession of, and use, such of the construction plant and other things
on or in the vicinity of the site as were used by the Contractor;

(i) contract with such of the consultants and subcontractors; and
(iii) take possession of, and use, such of the design documents,
as are reasonably required by the Principal to facilitate completion of WUC taken out.
If the Principal takes possession of construction plant, design documents or other things, the

Principal shall maintain them and, subject to subclause 39.6, on completion of the work taken out,
shall return such of them as are surplus.

The Principal's Representative shall keep records of the cost of completing the work taken out.

39.6 ADJUSTMENT ON COMPLETION OF WORK TAKEN OUT

When work taken out of the Contractor's hands has been completed, the Principal's
Representative shall assess the cost thereby incurred and shall certify as moneys due and
payable accordingly the difference between that cost (showing the calculations therefor) and the
amount which would otherwise have been paid to the Contractor if the work had been completed
by the Contractor.

If the Contractor is indebted to the Principal, the Principal may retain construction plant or other
things taken under subclause 39.5 until the debt is satisfied. If after reasonable notice, the
Contractor fails to pay the debt, the Principal may sell the construction plant or other things and
apply the proceeds to the satisfaction of the debt and the costs of sale. Any excess shall be paid
to the Contractor.

39.7 PRINCIPAL’S DEFAULT

If the Principal commits a substantial breach of the Contract, the Contractor may, by hand or by
registered post, give the Principal a written notice to show cause.

Substantial breaches include, but are not limited to:

(a) failing to:
(i)  provide security;
(i)  produce evidence of insurance;

(iif) rectify inadequate Contractor’s access to the site if that failure continues for
longer than the time stated in ltem 35(a);

(iv) rectify inadequate Contractor’s possession of the site if that failure continues
for longer than the time stated in Item 35(b); or

(v) make a payment due and payable pursuant to the Contract; and

(b) the Principal's Representative not giving a certificate of practical completion or
reasons as referred to in subclause 34.6.
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39.8 CONTRACTOR’S NOTICE TO SHOW CAUSE

A notice given under subclause 39.7 shall state:

(a) that it is a notice under clause 39 of these General Conditions;
(b) the alleged substantial breach;
(c) that the Principal is required to show cause in writing why the Contractor should not

exercise a right referred to in subclause 39.9;

(d) the date and time by which the Principal must show cause (which shall not be less
than 7 clear days after the notice is received by the Principal); and

(e) the place at which cause must be shown.
39.9 CONTRACTOR’S RIGHTS

If the Principal fails to show reasonable cause by the stated date and time, the Contractor may,
by written notice to the Principal, suspend the whole or any part of WUC.

The Contractor shall remove the suspension if the Principal remedies the breach.

The Contractor may, by written notice to the Principal, terminate the Contract, if within 28 days of
the date of suspension under this subclause the Principal fails:
(a) to remedy the breach; or

(b) if the breach is not capable of remedy, to make other arrangements to the
reasonable satisfaction of the Contractor.

Damages suffered by the Contractor by reason of the suspension shall be assessed by the
Principal's Representative, who shall certify them as moneys due and payable to the Contractor.

39.10 TERMINATION

If the Contract is terminated pursuant to subclause 39.4(b) or 39.9, the parties’ remedies, rights
and liabilities shall be the same as they would have been under the law governing the Contract
had the defaulting party repudiated the Contract and the other party elected to treat the Contract
as at an end and recover damages.

If Alternative 2 of subclause 10.2 applies and the Principal has terminated the Contract, the
Principal may also, without payment of compensation, take possession of the design documents.

39.11 INSOLVENCY

If:

(a) a party informs the other in writing, or creditors generally, that the party is insolvent
or is financially unable to proceed with the Contract;

(b) execution is levied against a party by a creditor;

(c) a party is an individual person or a partnership including an individual person, and

if that person:
(i)  commits an act of bankruptcy;

(i)  has a bankruptcy petition presented against him or her or presents his or her
own petition;
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(d)

(iii)
(iv)
(v)

is made bankrupt;
makes a proposal for a scheme of arrangement or a composition; or

has a deed of assignment or deed of arrangement made, accepts a
composition, is required to present a debtor’s petition, or has a sequestration
order made, under Part X of the Bankruptcy Act 1966 (Cwlth) or like provision
under the law governing the Contract; or

in relation to a party being a corporation:

(1)

(i)
(iii)
(iv)
(v)
(vi)

(vii)
then,

(A)

(B)

notice is given of a meeting of creditors with a view to the corporation entering
a deed of company arrangement;

it enters a deed of company arrangement with creditors;
a controller or administrator is appointed;

an application is made to a court for its winding up and not stayed within 14
days;

a winding up order is made in respect of it;

it resolves by special resolution that it be wound up voluntarily (other than for
a member’s voluntary winding up); or

a mortgagee of any of its property takes possession of that property,
where the other party is:

the Principal, the Principal may, without giving a notice to show cause,
exercise the right under subclause 39.4(a); or

the Contractor, the Contractor may, without giving a notice to show cause,
exercise the right under subclause 39.9.

The rights and remedies given by this subclause are additional to any other rights and remedies.
They may be exercised notwithstanding that there has been no breach of contract.

40

TERMINATION BY FRUSTRATION

If the Contract is frustrated:

(a)

(b)

the Principal's Representative shall issue a progress certificate for WUC carried out
to the date of frustration, evidencing the amount which would have been payable
had the Contract not been frustrated and had the Contractor been entitled to and
made a progress claim on the date of frustration;

the Principal shall pay the Contractor:

(i)
(if)

(iii)

the amount due to the Contractor evidenced by all unpaid certificates;

the cost of materials and equipment reasonably ordered by the Contractor for
WUC and which the Contractor is liable to accept, but only if they will become
the Principal’s property upon payment; and

the costs reasonably incurred:
(A) removing temporary works and construction plant;

(B) returning to their place of engagement the Contractor, consultants,
subcontractors and their respective employees engaged in WUC at the
date of frustration; and
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(C) by the Contractor in expectation of completing WUC and not included in
any other payment; and

(c) each party shall promptly release and return all security provided by the other.
40A TERMINATION FOR CONVENIENCE

Without prejudice to any of the Principal’s other rights and powers under this Contract, the
Principal may at any time and for any reason within its sole discretion upon 14 days written notice
to the Contractor terminate the Contract. Upon receipt of such notice the Contractor shall remove
its construction plant from the site, shall otherwise cease the performance of its obligations under
the Contract and shall endeavour to mitigate any expense or losses that it or any subcontractor
may incur or has incurred in relation to its obligations under the Contract.

If the Principal terminates the Contract under this clause then the Principal shall be liable to pay
the Contractor the total of:

(a) for work executed prior to the date of termination, the amount which would have
been payable if the Contract had not been terminated and the Contractor had made
a progress claim on the date of termination;

(b) subject to the obligation of the Contractor to mitigate its costs and expenses, the
cost of materials reasonably ordered by the Contractor for the WUC, which the
Contractor is liable to accept, but only if the materials become the property of the
Principal upon payment;

(c) all security;
(d) the reasonable cost of removal of construction plant; and
(e) an amount equal to two percent (2%) of the unpaid portion of the contract sum

(inclusive of the Agreed Margin) as it has been adjusted under the Contract at the
date of termination

up to a maximum amount of the balance of the contract sum (as it is adjusted pursuant to the
Contract) unpaid at the date of termination and other amounts payable pursuant to the Contract
at the date of termination.

The amounts to which the Contractor is entitled under this clause shall be in full satisfaction and
compensation of the Contractor in relation to the termination and the Contractor shall have no
other claim or entitlement as a consequence of the termination under this clause or in relation to
carrying out the WUC to the date of termination.

41 NOTIFICATION OF CLAIMS

411 COMMUNICATION OF CLAIMS
The prescribed notice is a written notice of the general basis and quantum of the claim.

As soon as practicable after a party becomes aware of any claim in connection with the subject
matter of the Contract, that party shall give to the other party and to the Principal's Representative
the prescribed notice or a notice of dispute under subclause 42.1.

This subclause and subclause 41.3 shall not apply to any claim, including a claim for payment
(except for claims which would, other than for this subclause, have been included in the final
payment claim), the communication of which is required by another provision of the Contract.
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41.2 LIABILITY FOR FAILURE TO COMMUNICATE

The failure of a party to comply with the provisions of subclause 41.1 or to communicate a claim
in accordance with the relevant provision of the Contract shall, inter alia, entitle the other party to
damages for breach of the Contract but shall neither bar nor invalidate the claim.

41.3 PRINCIPAL’S REPRESENTATIVE’S DECISION

If within 28 days of giving the prescribed notice the party giving it does not notify the other party
and the Principal's Representative of particulars of the claim, the prescribed notice shall be
deemed to be the claim.

Within 56 days of receipt of the prescribed notice the Principal's Representative shall assess the
claim and notify the parties in writing of the decision. Unless a party within a further 28 days of
such notification gives a notice of dispute under subclause 42.1 which includes such decision, the
Principal's Representative shall certify the amount of that assessment to be moneys then due and
payable.

42 DISPUTE RESOLUTION

421 NOTICE OF DISPUTE

If a difference or dispute (together called a ‘dispute’) between the parties arises in connection with
the subject matter of the Contract, including a dispute concerning:

(a) a Principal's Representative’s direction; or
(b) a claim:
() intort;

(i)  under statute;

(iii)  for restitution based on unjust enrichment or other quantum meruit; or
(iv) for rectification or frustration,

or like claim available under the law governing the Contract,

then either party shall, by hand or by registered post, give the other and the Principal's
Representative a written notice of dispute adequately identifying and providing details of the
dispute.

Notwithstanding the existence of a dispute, the parties shall, subject to clauses 39 and 40 and
subclause 42.4, continue to perform the Contract.

42.2 CONFERENCE

Within 14 days after receiving a notice of dispute, the parties shall confer at least once to resolve
the dispute or to agree on methods of doing so. At every such conference each party shall be
represented by a person having authority to agree to such resolution or methods. All aspects of
every such conference except the fact of occurrence shall be privileged.

If the dispute has not been resolved within 28 days of service of the notice of dispute, that dispute
shall be and is hereby referred to clause 42.3.
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42.3 CEO MEETING
If a dispute is not resolved under clause 42.2, then within a further 14 days, the Chief Executive

Officer by each party (or their delegate with equivalent authority) must meet and use their best
endeavours to resolve the dispute, each having full authority to do so.

42.4 RESOLUTION OF DISPUTE BY MEDIATOR

(a) If the Dispute is not resolved under clause 42.3, either party may during the next 7
days after the meeting date under clause 42.3 give a mediation notice to the other
party.

(b) Within 5 days after the date the mediation notice is given the other party must
provide:

(i)  afurther written statement of its position on the dispute; and

(i) alist of 3 mediators acceptable to it if it does not accept any of the individuals
suggested by the party giving the mediation notice.

(c) If agreement is not reached on the selection of the mediator within 5 days after the
date the statement is due under clause 42.4(b), either party may issue a written
request to the Institute of Arbitrators and Mediators, Australia requesting the
appointment of a mediator.

42.5 TERMINATION OF PROCESS

If no mediation notice is given under clause 42.4, or the dispute is not resolved within 20 business
days after the appointment of the mediator under clause 42.4, any party that has complied with
the provisions of this clause may by notice in writing sent to the other party, terminate the dispute
resolution process provided for in this clause and may then begin litigation concerning the dispute.

42.6 COSTS
Each party must:

(a) pay its own costs incurred in the dispute resolution processes under this clause;

(b) pay the costs of any third party engaged in the dispute resolution processes under
this clause in equal portions subject to, the terms of any ‘agreement to mediate’
under which a mediator is appointed.

42.7 CONTINUED PERFORMANCE REQUIRED
Each party must continue to perform its obligations under this Contract despite the existence of

the dispute except to the extent that the matter that is the subject of the dispute and matters
necessarily dependent on it cannot be proceeded with until the dispute has been resolved.

43 WAIVER OF CONDITIONS

Except as provided at law or in equity or elsewhere in the Contract, none of the terms of the
Contract shall be varied, waived, discharged or released, except with the prior written consent of
the parties.
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44 ENERGY CONSUMPTION REPORTING

441 DEFINITIONS

For the purpose of this clause 'Energy Consumption Legislation' means any legislation, including
regulatory schemes requiring the reporting of energy consumption or greenhouse gas emissions
including the National Greenhouse and Energy Reporting Act 2007, the Commonwealth
Government's proposed Carbon Pollution Reduction Scheme and Energy Efficiency
Opportunities Schemes and any State equivalents.

442 REPORTING

The Contractor acknowledges that the Principal has obligations under Energy Consumption
Legislation to provide data under the Contract and the Contractor will, at its own cost maintain
records and record the energy consumption data expended by the Contractor under the Contract
in a manner sufficient to comply with the Energy Consumption Legislation or, if required by the
Principal in the form or forms provided by the Principal as may be amended from time to time.

443 FAILURE TO COMPLY WITH REPORTING OBLIGATIONS

If the Contractor fails to comply with its obligations under this clause, it shall provide access to all
of its documents and any other information to enable the Principal or a person appointed on behalf
of the Principal to audit the documents and information in order to obtain the information
necessary to comply with Energy Consumption Legislation. The costs incurred by the Principal
in doing so will be a debt due from the Contractor to the Principal.

45 NOTICES TO BE IN FORM AND IN TIME

45.1 NOTICES MUST BE GIVEN IN TIME

Notices referred to in this Contract must be given within the time provided for in the Contract. If
the Contractor fails to give a notice in that time, the Contractor will be barred from making any
claim and shall have no claim or entitlement in relation to the matters which were or should have
been the subject of the notice.

45.2 NOTICE TO BE IN FORM

A notice must be given in writing and must include all of the details required under the Contract
or where there is a form specified under the Contract, the form. For the purposes of clause 45.1,
a notice will be deemed to have not been given in time if it does not contain all of the information
required by the Contract or form.

45.3 NO WAIVER

The requirement to give a notice including all of the detail required under the Contract cannot be
waived by the Principal’s Representative and can only be waived by the Principal by a notice in
writing.
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45.4 NOTICES REQUIRED
The Contractor acknowledges that:

(a) notices are required to be delivered by the Contractor in the forms and within the
times provided for under this Contract so that the Principal’s Representative and
the Principal have an opportunity to assess the matters the subject of the notice in
sufficient time:

(i) for the Principal and the Principal’s Representative to consider (in their
absolute discretion) taking action to minimise the Principal’s exposure to a
claim; and

(i) for the details surrounding the claim to be assessed by the Principal’s
Representative at the time that the claim arises; and

(b) if the notice is not given within the time or does not contain all of the information
required under this Contract, an action for damages will not be satisfactory for the
Principal.
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ANNEXURE PART A

Part A

ANNEXURE to the Australian Standard

General Conditions of Contract for

Design and Construct

T